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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF 
THOMPSON DEVELOPMENT, LLC 
an Idaho limited liability company, ~ 
Petitioner, 
v. 
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Respondent 
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) 
Case No. CV 2010 - 00891 
PETITIONER'S BRIEF IN 
OPPOSITION TO COUNTY'S 
MOTION FOR SUMMARY 
JUDGMENT 
Petitioner Thompson Development, LLC, (hereafter "Thompson" or "Petitioner") by and 
through its attorney of record, Susan R. Wilson of Susan R. Wilson Attorney At Law, PLLC, 
respectfully submits this brief to oppose Respondent's Cross Motion for Summary Judgment. 
Respondent is hereafter referred to as "County" or "Respondent." 
In support of this opposition to the County's Motion, Thompson incorporates by reference 
and relies upon the Affidavit of Brent Feldman, Affidavit of Garrett A. Thompson, Affidavit of Keith 
Feldman, and Ajfidavit Theodore C. Thompson, all filed contemporaneously with Thompson's 
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Motion for Summary Judgment on December 22,2010, along with the Supplemental Affidavit of 
Theodore C. Thompson, filed contemporaneously with this Brief. 
Additionally, for brevity and efficiency, Thompson incorporates by reference and relies 
upon its arguments in its own Brief in Support of Petitioner's Motion for Summary Judgment, filed 
on December 22, 2010. 
I. ANALYSIS 
The County essentially makes two central arguments: 1) it asserts that it can sever one 
portion of contiguous acreage and consider it separate for consideration under Idaho Code section 
63-604; and 2) it asserts that agricultural use cannot be viewed as agricultural use if underground 
utilities and a recorded plat exist that would allow a different use. 
The County's brief cites much of the appropriate black -letter law regarding the burden of 
proof the Petitioner must carry and regarding interpretation of exemptions; however, the County and 
this Court should not forget that a strict reading of a statute requires just that - a reading. The 
language of the statute must not be ignored in favor of an unreasonable or absurd interpretation by 
the County. With regard to tax exemptions the Idaho courts follow "the 'strict but ~~~~ 
rule of statutory construction." Ada County Bd. of Equalization v. Highlands, Inc., 141 Idaho 
202, 206 (2005); Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day 
Saints v. Ada County, 123 Idaho 410, 416 (1993) (emphasis added). Unfortunately, the County 
has sought an unreasonable reading of the relevant exemption statutes. 
A. The County cannot sever and independently analyze less than 5 acres from contiguous 
farmed ground exceeding 5 acres. 
1. Artificial bifurcation by the County based on criteria irrelevant to actual use. 
As set forth in Thompson's motion for summary judgment and supporting brief, the 
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relevant acreage Thompson farmed is actually approximately 15 acres. The County attempted to 
unilaterally and inappropriately defme a subset of acreage to create an area smaller than 5 acres and 
avoid the agricultural exemption. The lots to which the County refers do indeed total approximately 
4.91 acres, but Thompson disputes the implication that this is a proper defmition ofthe contiguous 
acrea~e at issue for the purposes ofIdaho Code section 63-604. This attempt to artificially isolate a 
portion of contiguous acreage is contrary to the plain language of the statutory scheme identifying 
contiguous acreage, is contrary to the statutory scheme specifically seeking to protect farmers with 
farm ground from paying excessive taxes on inchoate residential use due to platting, and would lead 
to a clearly absurd result under any interpretation of the statute. The rules of "[s]tatutory 
construction dictate that a reviewing court shall not interpret a statute in a manner that leads to an 
absurd result." State, ex ref. Wasden v. Maybee, 148 Idaho 520, 535 (2010). 
The County seeks an unreasonable interpretation of the 5-acre requirement. It essentially 
argues that Thompson's naming of its property by "Phases," installation of unobtrusive 
underground utility lines and sidewalks, and efforts to market the property as residential property, 
somehow defme away the contiguous nature of the property as it actually exists on the ground. 
Under the County's rationale, any identification or naming system that draws artificial lines 
between zones of contiguous acreage would justify treating those zones of acreage as independent 
parcels and denying the exemption. For example, Assessors frequently identify zones of contiguous 
ground using separate tax parcel numbers simply because the zones of ground are located in 
different sections under the public land survey system. It would be an absurdity to say this artificial 
designation, having nothing to do with the actual physical contiguity of the parcels or the actual use 
of the parcels, would warrant treating the parcels as separate for purposes ofIdaho Code section 63-
604. Similarly, if a farmer were, for ease of reference, to identify different zones of contiguous land 
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by different name designations ~- i.e. the "Jones" piece for the acreage bought from Jones, and the 
"home piece" for the acreage that was formerly a great-grandparent's home site and is now farmed 
- the Assessor could use such a naming designation, wholly unrelated to the physical contiguity or 
agricultural use under Idaho Code section 63-604, to identifY parcels less than 5 acres. rf so, the 
Assessor could, by fiat, defeat the legislatively-provided exemption. Similarly, in this case the 
County seeks to use the "Phase" naming designation, which is used for the purposes of platting 
approval and marketing and is unrelated to actual use of the ground, to carve out a conveniently 
small parcel. This is absurd and flies directly in the face of the legislature's clear intent to protect 
farmers from this sort of discriminatory treatment by enactment of section 63-604 (6) and section 
63-602(K)(2), both of which provide: "[f]or purposes ofthis section, the act of platting land 
actively devoted to agriculture does not, in and of itself, cause the land to lose its status as land 
being actively devoted to agriculture if the land otherwise qualifies for the exemption under this 
section." 
During the years in question, there was no significant distinction between the character and 
actual use of the land called "Phase 1" and the other contiguous ground in Phases 2 or 3. Even 
perceived differences in the crop quality between these contiguous acres are simply irrelevant to 
their contiguous nature. Nothing in the statute says that all areas of contiguous ground need be 
farmed in the same manner or have the same quality of yield in order to qualifY for the exemption. 
If this were the case, then the Assessor could simply identifY each gulley or draw in a farm field as 
independent parcels, because in wet years they cannot be plowed at the same time as the rest of the 
field, cannot always be planted to the same consistency or with the same machinery as the rest of 
the field, and do not even actually produce a harvestable crop in some years. Again, this is absurd. 
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Disparate treatment of the Motor-Business-zoned lot in Phase I. 
Curiously, the County did not deny the exemption for a Motor-Business-zoned lot just 
less than one acre in size, which is also included in Phase L Like the future residential lots in 
Phase I, this Motor-Business-zoned lot was improved with underground utilities and sidewalks in 
2008. Further, this Motor-Business-zoned lot is less than one acre in size, but when taken 
together with the contiguous fannland owned by the Petitioner, the total size is approximately 15 
acres, well exceeding the five acre threshold. The County rightly granted the agricultural 
exemption under section 63-604 for the Motor-Business-zoned lot. As they relate to the statute, 
the characteristics of the Motor-Business-zoned lot and the future residential lots are identical. 
However, unlike the Motor-Business-zoned lot, the County wrongly denied the agricultural 
exemption on the future residential lots in Phase L The statute is not ambiguous, and the County 
has no authority to assert additional conditions or criteria for qualification of the agricultural 
exemption other than those that were already set forth by the legislature. The County's disparate 
treatment of these similarly situated lots is indicative of the arbitrary nature in which the County 
applied the statute. Section 63-604 was intended to protect fanners against just this type of 
arbitrary assessment. 
B. The property was devoted to agricultural use and must be assessed as such. 
The County argues that the installation of some underground utilities and sidewalks, along 
with a plat and marketing plan seeking sales of residential lots, somehow nullifY or change the 
actual agricultural use to which Thompson put the property. Notably, the actual 4.91 acres of 
property at issue is calculated without including any of the dedicated city streets on the plat. 
(Supplemental Affidavit of Theodore C. Thompson, January 6,2011,15.) The streets became the 
property of the public upon dedication contained in the approved and certified plat pursuant to Idaho 
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Code section 50-1309; which said plat was recorded under Latah County Recorder's No. 522797, 
and is attached as Exhibit A hereto. Additionally, the 4.91 acres do not include structures of any 
kind, do not contain any devices hooked up to the underground utilities that were laid in preparation 
for future use, and do not harbor anyone making any residential use of them. (Supplemental 
Thompson Aff., ~ 9.) The ground is simply open and covered with crops at appropriate times, 
except for a few, minimal, non-obtrusive utility stubs sticking out of the ground to allow for future 
hookup. (Supplemental Thompson Aff, ~ 7.) No building permits have been applied for or issued 
on the Thompson property at issue. (Supplemental Thompson Aff, ~ 9.) 
1. Underground utilities and sidewalks. 
The only physical incidents or indication of the future potential residential use that might be 
made of the property are underground utilities with simple stub-outs near the edges of the lots, and 
sidewalks which only a small portion of which are located within the property. These underground 
utilities and sidewalks do not prevent or significantly alter Thompson's farming operations on the 
property. (Supplemental Thompson Aff., ~~7,8.) The underground utilities installed by Thompsons 
similarly have no effect on their actual agricultural use for the purposes of section 63-604. 
Section 63-604 only requires agricultural use, not the absence of any de rninirnus conditions 
or items that could be consistent with any other future use. These indicators or precursors to future 
use simply cannot logically defme the current use on the Thompson ground. Similarly, if another 
farmer has rock piles, Avista power lines and poles, a few trees, gully plugs, an old car, or other 
items on agricultural property, if those items do not impede reasonable agricultural use, they simply 
are not cognizable under the test set forth in 63-604, which focuses on actual use. We would not 
say those items, which are arguably not directly needed for agricultural use and arguably could 
foreshadow some other future use, make the farm ground cease to be agricultural property. 
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This is further highlighted in the Board of Tax Appeals' previous decisions, including its 
February 27,2009 decision in The Matter oJThe Nash FamilyLP., Appeal Nos 08-A-2549-
2561. The property in that matter included 13 lots, actively devoted to agriculture, in a platted 
riverside residential subdivision with a road and underground electrical line. Those lots were 
adjacent to additional property that formed a contiguous farming operation of over 100 acres. 
The issue in that case was not whether or not the lots qualified for the agricultural exemption; 
that fact was stipulated by the parties. Instead, in that matter, the County attempted to apply a 
modified value formula by taking into account certain improvements, such as the utilities. The 
Board in that matter stated that the farming use of those lots 'continued right through or over the 
simple roadway and underground utilities.' The Board further stated, "In our judgment a 
comparison could be made to accommodating arock outcrop or service road." A copy of that 
decision is attached hereto as Exhibit B. The Board of Tax Appeals rightly recognized 
that improvements, akin to the sidewalk and underground utilities in Phase I, which do not 
actually prevent agricultural use of the property, are irrelevant in determining use under the 
statutory scheme of Idaho Code section 6-602K. 
Put simply, the current use defmes the current use. This would be true even if the condition 
of the ground causes the crop to be terrible, as was the case in the Roeder Holdings. In that case, the 
court made it clear that such a standard was not part of the clear statutory framework, which must 
control the analysis. Roeder Holdings, 136 Idaho 809, 813-14 (2001) (reversed and clarified on 
other grounds by Ada County Bd oJEqualization v. Highlands, Inc., 141 Idaho 202, 108 P.3d 
349 (Idaho 2005)). The statute simply requires the planting of a crop, including preparation to 
plant a crop under the interpretation of Roeder Holdings. Moreover, the court refused to 
countenance any analysis of the profitability ofthe crop, and in fact found the exemption applied 
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even where the crop at issue was found by the Board of Equalization to consist "primarily of 
weeds versus oats and sold for about $1,000" on a parcel of ground 30 acres in size. Roeder 
Holdings, 136 Idaho at 811. 
2. Platting and marketing. 
The County seeks to rely on the hoped-for sales of property and the anticipated future 
residential use to which new owners would put the property to define the current use. But this 
ignores the provisions of section 63-602K, which specifically relieves Thompson from excessive 
taxation on the "speculative" value the ground might have if the Thompson plan ever comes to 
fruition. The residential value the County seeks to ascribe is just that speculation. Thompson 
was not, in the years in question, and never has, used the property as residential property. 
(Supplemental Thompson Aff., ,-r9.) There is no guarantee Thompson will ever sell another lot. 
There is no guarantee the underground utilities will ever be used for residential purposes. The 
underground utilities are not currently being put to residential uses, and they do not interfere with 
the agricultural uses to which Thompson puts the property. Looking forward to this unknown, 
unpredictable, speculative alleged value is directly contrary to the express provisions of section 
63-602(K)(1) and contrary to both the express provisions and apparent intent of sections 63-
602(K)(2) and 63-604(6), which provide: "[f]or purposes of this section, the act of platting land 
actively devoted to agriculture does not, in and of itself, cause the land to lose its status as land 
being actively devoted to agriculture if the land otherwise qualifies for the exemption under this 
section." 
The existence of a document - the recorded plat - expressing Thompson's intentions for 
future use similarly does not define the actual current use under the statute. Although the Idaho 
Supreme Court denied the particular exemption requested, the case of Ada County Bd of 
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Equalization v. Highlands, Inc., is instmctive and supports Thompson's position. 141 Idaho 202 
(2005). The taxpayer sought an agricultural exemption for grazing under section 63-
604(1)(a)(iii) and its various differently-codified predecessors. The ground was subject to a 
long-standing written lease to a rancher who ran a bona fide grazing operation on other property, 
but who was not actually using the subject property for grazing during the years in question. The 
court properly focused on the actual use of the property during the years in question, rather than 
the theoretically possible, hoped-for, or inchoate use represented by the lease document. Simply 
put, the court reasoned that a document identifying the right to a certain use does not define the 
actual use to which the property was put. Similarly, this Court must focus on the actual use, 
which in this case is agricultural. The possible, hoped-for, or inchoate use represented by the 
plat document is simply not the current use, and the exemption must be granted. 
Again, this view is consistent with the legislature's language and obvious intent in 
subsections 63-604(6) and 63-602(K)(2), which make it clear that the owner's expressions of 
speculative or hoped-for future uses does not negate the exemption, where the actual use 
complies with the exemption requirements. 
Even assuming arguendo other actual uses of the Thompson land were shown 
simultaneous with the agricultural use, the Board of Tax Appeals has properly recognized that 
dual use properties can still qualify for the agricultural exemption if the ground is in fact devoted 
to agricultural uses in addition to the other, non-interfering use. For example, in its May 1,2008 
decision in The Matter of Eichel berg, Appeal Nos 07-A-2502-2507, 07-A-2509-251O, the Board 
of Tax Appeals properly recognized the agricultural exemption for land devoted to tree farming, 
but on which the taxpayers also rented camping sites for profit. A copy of the decision is 
attached hereto as Exhibit C for ease of reference. The Board properly recognized that nothing 
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in the statute requires exclusive use for agriculture. The Board's decision, while not binding on 
this Court, demonstrates the appropriate view of the exemption. Even if the underground utilities 
and a couple feet of sidewalk could fit under some tortured definition of use, it would be de 
minimus and could not change the overwhelming devotion to agricultural use on the Thompson 
ground. The Board got it right in Eichelberg, and this Court should similarly get it right this time 
- whereas here Thompson is even more appropriately entitled to the exemption than in the 
Eichelberg matter, because no other actual use is being made of the property. 
The County argues, at page 7, that the residential use of sold lots by the new owners 
somehow defmes Thompson's current use of its remaining acreage. This is wholly inelevant. 
The new owners of sold lots are not the Petitioner, and their property was not property on which 
1hompson, as a non-owner, would or could seek an exemption. 
3. The County's :fmal argument. 
The County's final argument, which begins at page 9 of the County's brief, appears to be 
an argument regarding so-called highest and best use. The entire argument, including citation to 
The Senator Inc., v. Ada County, Bd of Equalization, is a complete red herring. The County's 
analysis of "functional" use and "market value" between a willing buyer and seller is simply 
bootstrapping or avoidance and completely ignores the legislature'S specific exemption language 
in sections 63-602K and 63-604. Before one can consider highest and best use, one must first 
analyze whether the ground is entitled to the agricultural exemption under section 63-602K, 
which circumvents the highest/functional use and market value analyses by legislatively 
providing that ground devoted to agricultural use must be valued as agricultural ground, 
regardless of any greater value that could be potentially ascribed to the ground based on other 
uses. The rules promulgated by the Tax Commission and cited by the County cannot change the 
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agricultural exemption requirements established by the legislature. Roeder Holdings, 136 Idaho 
at 813. So, the issue simply returns to analysis of current agricultural use during the years in 
question. 
As discussed in detail in Thompson's previously-filed brief in support of its motion for 
summary judgment and supporting affidavits, the land was dedicated to agricultural use under 
the plain language of I.e. § 63-604, and as interpreted by Roeder Holdings. The land qualifies 
for the exemption. 
II. CONCLUSION 
The property on which the County denied the exemption is part of a larger contiguous parcel 
of approximately 15 acres. The property satisfies not only the more than 5-acre requirement, but all 
other requirements to satisfY the agricultural exemption. The COUli should deny the County's 
motion for summary judgment, grant Thompson's motion for summary judgment, order that the 
exemption be granted, and order that Thompson receive a refund as requested in Thompson's 
motion for summary judgment and supporting brief 
RESPECTFULLY SUBMITTED this 6th day of January, 2011. 
R. Wilson, Attorney for Petitioner 
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IDAHO BOARD OF TAX APPEALS 
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EXHIBIT 
I 13 
BEFORE THE I:JAHO BOARD OF TAX APPEALS 
IN THE MATTER OF THE APPEALS OF THE ) 
NASH FAMILY L.P. from the decisions of the ) 
Board of Equalization of Twin Falls County for tax ) 
year 2008. ) 
APPEAL NOS. 08-A-2549 thru 
08-A-2561 
FINAL DECISION 
AND ORDER 
AGRICULTURAL EXEMPTION APPEALS 
THESE MATTERS came on for consolidated hearing October 23, 2008, in Twin Falls, 
Idaho before Hearing Officer Steven Wallace. The full Board participated in this decision. 
Attorney Robert Williams represented Appellant at hearing. Assessor Gerald Bowden and Chief 
Deputy Prosecutor Jennifer GoseEelis appeared for Respondent Twin Falls County. The parties 
were also assisted at hearing by witnesses. These appeals are taken from a decision ofthe Twin 
Falls County Board of Equalization (BOE) denying the protests of valuation for taxing purposes 
of property described by the parcel no. in the valuation summary chart below. 
The issue on appeal is the proper valuation of land pursuant to the partial 
exemption in Idaho Code Sections 63-602K and 63-604, the agricultural exemption. 
The decision ofthe Twin Falls County Board of Equalization is affirmed in part (the 
improved parcel) and reversed in part (the land parcels.) 
FINDINGS OF FACT 
The subject property is 13 lots in Oregon Trail Homesites, a riverside residential 
subdivision platted in 1995. Lot 6 is improved with a residence. The 12 remaining lots are 
unimproved. Lot sizes range from about 1.5 to 2 acres. The lots are serviced by a primitive road 
and an underground electrical line. There is also a water line for irrigation purposes. 
The subject property can be described as two (2) contiguous ownerships. In the first set 
there are seven (7) bare lots. In the second set, there are six (6) lots, one of which is the 
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improved parcel. All the bare lots are leased and used as irrigated cropland. There are 
additional leased parcels that form a contiguous farming operation of over 100 acres, 
Respondent found the 12 bare lots were "land actively devoted to agriculture" as defined 
by Idaho's agricultural exemption. A reduced valuation was subsequently awarded. Lot 6 was 
not farmed, and the County assessed the residence and homesite under the market value 
standard. Following are the parties' value positions. Taxpayer claims are rounded to the nearest 
whole dollar. 
VALUATION SUMMARY CHART 
Parcel No. (Aggeal No.} County TaxQayer 
1. RPOB691 001 0030A (OS-A-2549) $11S,475 $1,659 
2. RPOB691 001 0040A (OS-A-2550) $11S,287 $1,657 
3. RPOB6910010050A (OS-A-2551) $11S,298 $1,614 
4. RPOB691 001 0060A (OS-A-2552) $277,345 $77,373 
This is the improved Lot 6 parcel. 
5. RPOB691 001 0070A (OS-A-2553) $164,103 $1,534 
6. RPOB691 001 0230A (08-A-2554) $163,896 $1,509 
7. RPOB691 001 0240A (08-A-2555) $159,304 $1,286 
S. RPOB691 001 0250A (OS-A-2556) $159,310 $1,276 
9. RPOB691 001 0260A (OS-A-2557) $161,782 $1,420 
10. RPOB691 001 0270A (OS-A-255S) $162,565 $1,454 
11. RPOB691 001 02S0A (OS-A-2559) $162,731 $1,442 
12. RPOB691 001 0290A (OS-A-2560) $166,764 $1,814 
13. RPOB691 001 0020A (08-A-2561) $118,3S5 $1,676 
The Assessor first identified the subject property as residential building sites noting the 
presence of certain improvements like the electricity service and dirt road. A full market value 
estimate was determined for each lot. 
Where bare lots were farmed, the Assessor then applied a subdivision market valuation 
model that allocated a percentage of total value to various components. For instance, the land 
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cost in a rural subdivision like Oregon Trail Homesites was typically found to represent 17% of 
the total subdivision development costs. Utilities were 18%, and so on. To grant the agricultural 
exemption, i.e. remove the "speculative value", the County removed 17% from its full market 
value estimates for each lot; then replaced the 17% reduction with the special use valuation. 
The special, non market use value was determined pursuant to the statutory formula associated 
with the agricultural exemption. 
Taxpayer contends the subject subdivision land should be valued the same as any other 
qualifying cropland, i.e. pursuant to the actual-use-value model provided for in the agricultural 
exemption law.1 It was contended the County should not start with sale price value and work 
backwards to determine exempt value. Recent site improvements cost $75,000 for seven (7) 
of the subject lots. By contrast, the County assessment incorporating full market value and its 
subdivision cost model, suggested a site improvement value over twice the recent cost. 
Appellant argued the County assessments erroneously captured riverfront location value and 
attributed this to the site improvements. Respondent countered it was only seeking to account 
for benefits, like road access and utility service, being available to the subdivision ground. 
CONCLUSIONS OF LAW 
This Board's goal in its hearings is the acquisition of sufficient, accurate evidence to 
support a determination of fair market value, or exempt status/value. This Board, giving full 
opportunity for all arguments and having considered a/l testimony and documentary evidence 
submitted by the parties in support of their respective positions, hereby enters the following. 
With the exception of the improved parcel land, the parties stipulated the remainder 
qualified for the agricultural exemption. Thus exempt status is not at issue. What is contested 
1 Property Tax Administrative Rules 645.03.b, 645.04, 613 and 614 (IDAPA 35.01.03.) 
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is the proper valuation treatment called for under the exemption. Portions of this exemption law 
follow. Section 63-602K, I.C. provides: 
Property exempt from taxation -- Speculative portion of value of agricultural 
land. 
(1) The speculative portion of the value of land actively devoted to agriculture is 
exempt from taxation. 
(2) "Land actively devoted to agriculture" means that property defined by section 
63-604, Idaho Code. For purposes of this section, the act of platting land actively 
devoted to agriculture does not, in and of itself, cause the land to lose its status as 
land being actively devoted to agriculture if the land otheJwise qualifies for the 
exemption under this section. 
(3) "Speculative portion 1/ shall mean that portion of the value of agricultural land 
which represents the excess over the actual use value of such land established by 
comparable sales data compared to value established by capitalization of 
economic rent or long-term average crop rental at a capitalization rate which shall 
be the rate of interest charged by the Spokane office of the farm credit system 
averaged over the immediate past five (5) years plus a component for the local tax 
rate. 
(4) The state tax commission shall adopt rules implementing this section which 
shall provide the procedure by which it shall establish economic rent, average crop 
rental and capitalization rates and for the publication of crop prices and the 
discount rate to be used to determine the capitalization rate. (Emphasis added.) 
The nature of the above exemption is that the "speculative portion", the exempt excess, 
can fluctuate as a percentage of market value from parcel to parcel. The mechanics of 
determining taxable value on this partial exemption are complicated. It is clear however that the 
"actual use value" or taxable value is not determined by reference to market value, but by statute 
and rule procedure. 
Respondent's taxable land value was based on a valuation model originally developed 
by the County Assessor for use with fully taxable subdivision ground. Whereas the law calls for 
a special use value determined from the land's agricultural productivity and certain other legally 
provided for inputs such as those referenced in subsections 63-602K(3) and (4) above. This 
means where similarly situated land has the same productivity or yield, the taxable value or 
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actual use value per acre is the same, whether in a subdivision or outside a subdivision. 
Proximity to a value influence such as river frontage or scenic view would not affect taxable 
value, but could increase the speculative portion value. 
Fundamentally, the Assessor failed to directly comply with the actual use value formula 
in assessing exempt agricultural cropland. Consequently the bare land lots were over-assessed. 
There was an indirect consideration of the legally mandated actual use valuation. But the 
exemption calculation calls for no adjustment to the actual use value when land otherwise 
qualifies. 
This Board can envision where site improvements or certain structures might curtail land's 
qualification as exempt. For instance where improvements negate a qualifying use. Common 
examples being the improved homesite, or the presence of another significant structure, which 
physically prevents any grazing or planting of crops. 
In this case, the farming use (planting and irrigating) continued right through or over the 
simple roadway and underground utilities. There was no apparent interruption to the planting 
and harvesting. In our judgment a comparison could be made to accommodating a rock outcrop 
or service road. In reviewing the law, this Board does not see where the presence, or lack 
thereof, of such improvements should change the taxable value calculation. Appellant's value 
claim for the agricultural land was based simply on the actual use value (legal formula approach.) 
Our judgment is for Appellant on the unimproved lots and we adopt Taxpayer's associated value 
claims. 
The improved parcel was used in connection with a farming operation. The tenant farmer 
lived there. But this use was residential or farm homesite in nature. Only land actively devoted 
to an agricultural use, such as livestock grazing or in cropland may qualify for the agricultural 
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exemption. Non exempt properly such as Lot 6 and its improvements was properly valued with 
reference to the market value standard. Idaho Code Sections 63-203,63-205(1),63-301 (1) and 
63-601 Appellant has not demonstrated err in the Lot 6 assessment. 
In accordance with the Board's discussions above, the decision of the Twin Falls County 
Board of Equalization will be affirmed in part on the improved parcel, and reversed in favor of 
Appellant taxpayer on the remaining 12 unimproved parcels. 
FINAL ORDER 
In accordance with the foregoing Final Decision, IT IS ORDERED that the value decision 
of the Twin Falls County Board of Equalization concerning the subject parcels be, and the same 
hereby is, AFFIRMED on the "improved" parcel with no. RPOB6910010060A, and REVERSED 
on the remaining "land" parcels in accord with Taxpayer's value claims detailed in the Valuation 
Summary Chart above. 
IT IS FURTHER ORDERED that any taxes which have been paid in excess of those 
determined to have been due be refunded or applied against other ad valorem taxes due from 
Appellant. 
DATED February 27,2009 
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EXHIBIT 
I c, 
BEFORE THE IDAHO BOARD OF TAX APPEALS 
IN THE MATTER OF THE APPEALS OF WILLIAM 
A ND LORNA EICHELBERG from the decisions of 
the Board of Equalization of Benewah County for tax 
year 2007. 
) APPEAL NOS. 07-A-2502 
) THRU 07-A-2507, 07-A-2509 
) AND 07-A-2510 
) FINAL DECISION 
) AND ORDER 
AGRICUL rURAL PROPERTY APPEALS 
THESE MATTERS came on for hearing December 18, 2007, in St. Maries, Idaho before 
Hearing Officer Linda S. Pike. Board Members Lyle R. Cobbs and David E. Kinghorn 
participated in this decision. Owner Lorna Eichelberg and Attorney Lawrence G. Sirha", Jr. 
appeared for Appellants. Assessor Teresa Jeffrey, and Appraisers Karen Hammons and Ron 
Craig appeared for Respondent Benewah County. These appeals are taken from decisions of 
the Benewah County Board of Equalization (BOE) modifying the protests of the valuation for 
taxing purposes of properties described as Parcel Nos. RP006200200420A, RP006200300450A, 
RP006200200390A, RP006200200400A, RP006200200410A, RP006200200431A, 
RP006200300460A, RP006200300440A and RP0350200004BOA. 
The issues on appeal are whether the subject parcels qualify for exemption 
pursuant to Idaho Code §§ 63-604(1}(ii), the agricultural exemption. 
The decisions of the Benewah County Board of Equalization are reversed in part, 
and modified in part. 
FINDINGS OF FACT 
Appe"ants request agricultural exemption on all subject parcels. The respective parcel 
values are individually listed below. 
Appeal No. 07-A-2502 - Parcel No. RP006200200420A 
The assessed land value for this 1.720 acre lot is $73,852. Appellants request the land 
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value be reduced to $690. 
Appeal No. 07-A-2503 - Parcel No. RP006200300450A 
Appeal Nos. 07 -A-2502 thru 07 -A-2507, 
07-A-2509 and 07-A-2510 
The assessed land value for this 1.01 acre lot is $65,000. Appellant requests the land 
value be reduced to $16,000. 
Appeal No. 07 -A-2504 - Parcel No. RP006200200390A 
The assessed land value for this .98 acre lot is $80,412. Appellants request the land 
value be reduced to $393. 
Appeal No. 07 -A-2505 - Parcel No. RP006200200400A 
The assessed land value on this 1.14 acre lot is $61,462. Appellants request the land 
value be reduced to $457. 
Appeal No. 07 -A-2506 - Parcel No. RP006200200410A 
The assessed land value on this 1.64 acre lot is $85,729. Appellants request the land 
value be reduced to $658. 
Appeal No. 07-A-2507 - Parcel No. RP006200200431A 
An assessed land value on this 8.45 acre lot of $100,750, improvements' valuation of 
$54,770, other valuation of $30,650, totaling $186,170. Appellants request the land value be 
reduced to $36,186, improvements' value be increased to $72,402, other valuation reduced to 
$960, totaling $109,548. 
Appeal No. 07 -A-2509 - Parcel No. RP006200300460A 
The assessed land value for this 1.530 acre lot is $58,500. Appellants request the land 
value be reduced to $14,400. 
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Appeal Nos. 07-A-2502 thm 07 -A-2507, 
07-A-2509 and 07-A-2510 
The assessed land value for this .360 acre lot is $26,000. Appellants request the land 
value be reduced to $3,200. 
Appellants presented Exhibits 1 through 9 to support the claim that subjects qualify for 
agricultural exemption. The items submitted were; maps identifying the parcels of interest in this 
appeal, Appellant's federal income tax returns for 2004, 2005 and 2006, expenses for the year 
2007, Benewah County Ordinance Number 50, transcript of the hearing before the Benewah 
County BOE, Elevation Certificate for lot 43, Encroachment Permit, and photographs of subject 
parcels. 
Appellants maintained subject lots 39 through 46 have been used as a viable tree farm 
since 1982. Ornamental trees have been growing on all the subject parcels every year and each 
lot contributes to the nursery production income. 
The Taxpayer stated this past summer a grass fire caused by a neighboring property 
occurred on lots 44 through 46. An insurance claim was filed and a $4,000 settlement check was 
received by Appellants. 
Appellants maintained subject lots were affected by erosion and seedlings cannot survive 
along the shoreline of the river due to ice flows, thus limiting the nursery production along the 
river. It was further explained subjects are in a flood plain, therefore septic systems cannot be 
installed, which precludes any building on the subject lots. 
Appellants stated subjects meet the requirements for the agricultural exemption and mixed 
use does not prohibit the parcels from being granted an agricultural exemption. 
It was also explained City Ordinance 50 limits development of subject lots and at 
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minimum, the lots would need to be valued the same as other properties affected by the 
ordinance. 
Taxpayers agreed subject parcels have also been used as rental campsites. Lots 44, 45 
and 46 have no campsites and have not been rented out as such. There are a total of about 16 
campsites located along the shoreline of the river, with the exception of lots 44, 45 and 46. 
Respondent questioned Appellants' use ofthe subject parcels. The County submitted an 
area map showing the location of subject parcels, and photographs of subject parcels depicting 
camp sites. 
Respondent examined Appellants' income and expense information and questioned each 
item showing farming expenses were down and income varied widely between campground 
rentals and nursery production. In 2004, income from tree sales was $6,700 and campground 
rental income was $4,159. In 2005, income from trees was $6,066 and other income from 
campground rental was $58,404. In 2006, tree income was about the same but the campground 
rental income was $4,300. 
CONCLUSIONS OF LAW 
This Board's goal in its hearings is the acquisition of sufficient, accurate evidence to 
support a determination subjects' eligibility for exemption. This Board, giving full opportunity for 
all arguments and having considered all testimony and documentary evidence submitted by the 
parties in support of their respective positions, hereby enters the following. 
The issue in this case is whether or not subject's qualify for an agricultural exemption. 
Idaho Code § 63-604. 
LAND ACTIVELY DEVOTED TO AGRICULTURE DEFINED. (1) For property 
tax purposes, land which is actively devoted to agriculture as part of an 
-4-
182 
Appeal Nos. 07 -A-2502 thru 07 -A-2507, 
07-A-2509 and 07-A-2510 
agricultural enterprise shall be eligible for appraisal, assessment and 
taxation as agricultural property each year it meets one (1) or more of the 
following qualifications: 
(a) The total area of such land, including the homesite, is more than 
five (5) contiguous acres, and is actively devoted to agriculture which 
means: 
(ii) It is used to produce nursery stock as defined in section 
22-2302(11), Idaho Code; 
Idaho Code Section 22-2302 (11) "Nursery stock" includes all botanically 
classified plants or any part thereof, such as aquatic or herbaceous plants, 
bulbs, sod, buds, corms, culms, roots, scions, grafts, cuttings, fruit pits, seeds of 
fruits, forest and ornamental trees, and shrubs, berry plants, and all trees, 
shrubs, vines, and plants collected in the wild that are grown or kept for 
propagation or sale. The term does not include field and forage crops, seeds of 
grasses, cereal grains, vegetable crops and flowers, bulbs and tubers of 
vegetable crops, vegetables or fruit used for food or feed, cut trees or cut 
flowers unless stems or other portions thereof are intended for propagation. 
It is apparent from the record that subject lots are being used for the production of nursery 
stock as defined in Idaho Code Section 22-2302. Income tax records were produced and receipts 
depicting nursery productions were supplied. However, what is not clear is the exact amount of 
production taking place on each parcel. 
Both parties agree subjects are also being rented out as campsites. Respondent 
contended this fact disqualified subjects for agricultural exemption. We disagree. Nothing in the 
statute prohibits "dual use". The fact remains the parcels are being put to agricultural use, which 
is the controlling factor. 
Sufficient evidence was not submitted by Respondentto support removing the agricultural 
exemption. 
The Board must rule on the record before it and in this case Appellants have met the 
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burden proof by submitting the proper documentation to determine that in fact subjects are 
being used for nursery production and thus qualify for agricultural exemption. 
With respect to the Parcel No. RP006200200431A, the Board finds that removing the 
agricultural exemption on all but three (3) acres is warranted because Appellants stated that 
only three (3) of the 8.450 acres was devoted to agricultural use. 
Given all this, we believe Appellant's claims are reasonable and supported. The decisions 
of the Benewah County Board of Equalization are reversed and modified as specified below. 
Parcel No. 
RP006200200420A 
RP006200300450A 
RP006200200390A 
RP006200200400A 
RP006200200410A 
RP006200200431 A 
RP006200300460A 
Ruling 
Reversed 
Agricultural Exemption Granted 
Reversed 
Agricultural Exemption Granted 
Reversed 
Agricultural Exemption Granted 
Reversed 
Agricultural Exemption Granted 
Reversed 
Agricultural Exemption Granted 
Modified 
Affirmed as to improvements valuation 
of $54,770 and other valuation of 
$30,650; Modified to grant agricultural 
exemption on 3 (three) of the 8.450 
acres; the remaining acreage to be 
assessed at market value. 
Reversed 
Agricultural Exemption Granted 
-6-
184 
RP006200300440A Reversed 
Appeal Nos. 07-A-2502 thru 07 -A-2507, 
07-A-2509 and 07-A-2510 
Agricultural Exemption Granted 
FINAL ORDER 
In accordance with the foregoing Final Decision, IT IS ORDERED that the decisions of the 
Benewah County Board of Equalization concerning the subject parcels be, and the same hereby 
is, modified in part and reversed in part as stated above. 
IT IS FURTHER ORDERED that any taxes which have been paid in excess of those 
determined to have been due be refunded or applied against other ad valorem taxes due from 
Appellant. 
MAILED MAY 1, 2008 
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SUSAN R. WILSON 
ATTORNEY AT LAW, PLLC 
208 S. Main St. Ste 2 
Moscow, ID 83843 
Telephone: (208) 882-8060 
Fax: (866) 221-9397 
Email: sw2@moscow.com 
ISB No. 7374 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
THOMPSON DEVELOPMENT, LLC 
an Idaho limited liability company, ) 
Petitioner, 
v. 
) Case No. CV 2010 - 00891 
SUPPLEMENTAL AFFIDAVIT OF 
THEODORE C. THOMPSON 
LATAH COUNTY 
EQUALIZATION 
BOARD OF 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Respondent 
IN THE MATTER OF THE APPEAL 
OF DENIAL OF AGRICULTURAL 
EXEMPTION FOR TAX YEARS 
2009 and 2010 
oath: 
) 
I, THEODORE C. THOMPSON, being first deposed, hereby states the following under 
1. That I am the President of Thompson Etal, Inc., an Idaho corporation, which is 
the sole member of Thompson Development, LLC, an Idaho limited liability 
company and the Petitioner in the above matter. 
2. That I am the same Theodore C. Thompson who executed an Affidavit in this 
matter on December 21,2010, and that this Affidavit is executed to supplement 
the record with additional information based on my personal knowledge. 
3. That the property owned by Petitioner has been in my family for over 58 years, 
since 1952. 
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4. That for the purposes of this Affidavit, when I refer to the "property at issue," I 
am referring to the approximately 4.91 acres on which Latah County denied the 
agricultural tax exemption for tax years 2009 and 2010. 
5. That the approximate 4.91 acre size of the property at issue does not include the 
dedicated streets that exist on the edges of some of that property. It is my 
understanding that those streets became the property of the public when 
dedicated. I personally have calculated the acreage of the remaining land 
abutting the streets and otherwise in Phase I that Petitioner owns, and the 
acreage is approximately 4.91 acres as ofthe tax years in question. 
6. It is my understanding that only a very small portion of the sidewalks along the 
existing streets are located withln the approximately 4.91 acres that Petitioner 
owns. The majority of the sidewalks are located in the right-of-way dedicated 
to the City of Moscow and not owned by the Petitioner. The sidewalks take up 
an extremely small percentage of the total contiguous land at issue, and they do 
not interfere with farming operations. 
7. The underground utilities in the area mainly run within the dedicated right-of-
ways. There are utility stub-outs withln most of the lots, so future owners 
know where they can hook on to the utilities. The underground utilities do not 
interfere with our farming operations. The stub-outs do not interfere either -
they are no more obtrusive than Avista power poles, large rocks, or other 
obstacles that sometimes exist in farm fields on the Palouse. 
8. The sidewalks and stub-outs do not interfere with machlnery or farming to any 
greater extent than iteins that exist in many farm fields throughout Latah 
County - for example, many fields can't be farmed too close to the edges or in 
certain other locations due to A vista or Clearwater Power poles in fields, due to 
steep cut banks with soft shoulders, due to fences on neighboring borders, due 
to houses too close to the border for spraying, etc. 
9. There is nothlng connected to any ofthe stub-outs on the property at issue. 
There are no structures on that property. No one has applied for or received a 
building permit on any of that property owned by Petitioner for the tax years in 
question. Petitioner and the Thompson family have never made any residential 
use of that property or any other use whatsoever, besides farming. No-one 
lives on, stores items on, or otherwise makes any residential use of that 
property. 
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DATED this day of January, 2011. 
SUBSCRIBED AND SWORN to before me this ~..,e.,. day of January, 2011. 
Nontry Public, in and for the State of Idaho 
Residing at (YjQsc0L.0 
My commission expires: 'i ~ 02J - ;<0 IS-
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SUSAN R. WILSON 
ATTORNEY AT LAW, PLLC 
208 S. Main St. Ste 2 
Moscow, ID 83843 
Telephone: (208) 882-8060 
Fax: (866) 221-9397 
Email: sw2@moscow.com 
ISB No. 7374 
Attorney for Petitioner 
IN DISTRICT COURT OF SECOND JUDICIAL DISTRICT 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
THOMPSON DEVELOPMENT, LLC 
an Idaho limited liability company, ) ) 
Petitioner, 
v. 
IDAHO BOARD OF TAX APPEALS, 
etal 
Respondent 
IN THE MATTER OF THE APPEAL 
OF DENIAL OF AGRICUL ruRAL 
EXEMPTION FOR TAX YEARS 
2009 and 2010 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV 2010 - 00890 
PETITIONER'S REPLY TO 
RESPONDENTS' REPLY TO 
PETITIONER'S MOTION FOR 
SUMMARY JUDGMENT 
Petitioner Thompson Development, LLC, (hereafter "Thompson" or "Petitioner") by and 
through its attorney of record, Susan R. Wilson of Susan R. Wilson Attorney At Law, PLLC, 
respectfully submits this reply to Respondents' Reply to Petitioner's Motion for Summary 
Judgment. Respondent is hereafter referred to as "County" or "Respondent." 
In support of this reply,· Thompson incorporates by reference and relies upon the Affidavit of 
Brent Feldman, Affidavit of Garrett A. Thompson, Affidavit of Keith Feldman, and Affidavit of 
Theodore C. Thompson, all filed contemporaneously with Thompson's Motion for Summary 
PETITIONER'S REPLY TO RESPONDENT'S REPLY TO PETITIONER'S MOTION FOR SUMMARY 
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Judgment on December 22, 2010, along with the Petitioner's Brief in Opposition to County's 
l'!dation for Summary Judgment, and Supplemental Affidavit of Theodore C. Thompson, filed 
January 6, 2011. 
Additionally, for brevity and efficiency, Thompson incorporates by reference and relies 
upon its arguments in its own Brief in Support of Petitioner's Motion for Summary Judgment, filed 
on December 22,2010. Throughout this reply, the property subject to this tax appeal, shall be 
collectively referred to as the "Phase I lots" or the "subject property". 
In the Respondents' Reply to Petitioner's Motion for Summary Judgment, the County sets 
forth three main points to which Petitioner responds. The first point, which the County raises for the 
first time in their Reply, is that the lots in Phase I are not contiguous with the lots in Phases 2 and 3. 
The second point the County emphasizes is that the "actual and functional use" analysis should be 
applied. The third point, on which the County appears to be silent, is that the Petitioner farmed the 
unsold lots in Phase I during the years in question. 
I. Phase I lots are contiguous with lots in Phases 2. 
The County argues, for the first time, that the lots in Phase I ofthe Indian Hills VI Addition 
to the City of Moscow, are not contiguous with the lots in Phases 2 and 3. "The county's argument 
is that Phase 1 lots are not contiguous with those in Phases 2 and 3." (See Respondents' Reply, page 
5, P2.) However, the County admits that the lots in Phase I are contiguous with each other. One 
need only to look at the language of the statute to see that the County's assertion is blatantly false. 
I.C. 63-604 (7)(a) states; 
(7) As used in this section: 
(a) "Contiguous" means being in actual contact or touching along a boundary or at 
a point, except no area of land shall be considered not contiguous solely by reason 
of a roadway or other right-of-way. 
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The County's assertion that the lots in Phase I are not contiguous with lots in Phase 2 is 
directly contrary to the language of the statute and the physical characteristics of the properties. In 
many cases, Phase I lots are in actual contact or touching along a boundary or at a point with Phase 
2 lots. Phase 2 lots are in direct contact and touching along the boundary of the Phase III lot. (See 
attached Exhibits A and B).l The County specifically admits that the lots within Phase I are 
contiguous with each other. The County's analysis of this element of the statute is contradictory. 
The County seems to state that because there are improved right-of-ways within Phase I and not in 
Phase 2 or 3, then Phase I cannot be contiguous with Phase 2 or 3. However, the County contradicts 
itself and states that the lots within Phase I are contiguous, even though lots within Phase I are 
separated by improved right-of-ways. Further, the platting ofthis property should have no bearing 
on the Petitioner's eligibility for an agricultural exemption (See I.C. 63-604(6)); however, the 
County insists on referencing plat boundaries in detennining whether properties are contiguous and 
therefore qualify. 
It is quite clear, just by looking at the plat of the subdivision, that the land included in Phase 
I is contiguous to the land included in Phase 2 and by extension Phase 3, by definition of the 
statute. In most cases, nothing separates many lots in Phase I from the land in Phase 2. In some 
cases, some lots in Phase I are separated by an improved right-of-way. According to the statue, 
that area of Phase I should not be considered not contiguous by reason of a right-of-way, 
1 Attached hereto are Exhibits A and B. Exhibit A sets forth an illustrative plat of Indian Hills VI Addition, 
highlighting the Phases, and showing the property that was owned and farmed by Petitioner as of January 1,2009. 
When calculating the acreage of the properties owned and actively devoted to agriculture by Petitioner as of January 
1, 2009, the total acreage of the property subject to this appeal is 5.09 acres. However, because one lot sold on 
January 21, 2009, so near the cutoff date, resulting in 4.91 acres owned by Petitioner as of that date, Petitioner has 
proceeded to address the five-acre issue. Arguably, Petitioner should be allowed to calculate Petitioner's acreage of 
that lot as ofJanuary 1,2009. Exhibit B sets forth the same illustrative plat of the property with the exception that 
the lot that sold January 21,2009 has been removed from the property owned and farmed by Thompson. There were 
no other lots sold in 2009. The inclusion of the lot in the acreage calculation for 2009 should be mute since the total 
area of contiguous land is clearly in excess of 5 acres and is in fact approximately 15, as clearly shown on the plats. 
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whether improved or not. The County clearly applied this standard when granting the exemption 
to the lots in Phase II. 
Based upon the C01.mty's analysis of the decision In the Matter of the Appeals of Idaho 
Trust Deeds, LLC, it appears the County is unfamiliar with the Indian Hills VI Addition and the 
condition of each of the Phases within that subdivision. As the County explained, the Idaho 
Trust Deeds matter dealt with 25 "unsold" residential lots in two newer subdivisions. There 
were public improvements i.e. roads developed and owned by the government and utilities 
installed within the subdivision. Four of the 25 unsold lots were separated by an improved road. 
The county in that case tried to state that the four lots were not contiguous with the remaining 21 
based upon the existence of that improved road. The Board of Tax Appeals determined that the 
county was wrong in their interpretation of the defmition of contiguous, and stated that while the 
four lots may have been separated from the 21 other lots by an improved public road, the lots 
were still deemed to be contiguous for the purposes of the agricultural exemption. The County is 
correct to say that these facts are quite similar to tIns case. However, the County asserts that: 
"The facts of that case are actually quite similar to what is present in Phases 2 and 3 of the 
Indian Hills Addition." The County then states that there are developed roads in Phases 2 and 3 
that separate some of the lots from other lots. That is not true. There are no developed roads in 
Phases 2 and 3. There are unimproved right-of-ways, however, which have been dedicated to 
the public. 
Phase I has subdivision improvements, including developed roads (which are not included 
in the 4.91 acres which were denied the exemption) and utilities, like the subdivisions in Idaho 
Trust Deeds. The County alleges they do not contest that the lots within Phase I are contiguous, 
similar to what was decided in Idaho Trust Deeds. The County, however, sets forth no 
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justification for detennining that the lots in Phase I are not contiguous with the lots in Phase 2 or 
by extension Phase 3. The tenn 'contiguous' deals with actual location and proximity to other 
property. There is no question that many Phase I lots share the same boundaries as those in 
Phase 2 and that Phase 2 shares the same boundary with the lot in Phase 3. The County's 
assertion that Phase I is not contiguous with Phases 2 and 3 is clearly without basis in fact or 
law. 
U. The 'actual and functional use' analysis is irrelevant; however, actual use of Phase I 
lots was agricultural 
The County emphasizes that the 'actual and functional use' analysis should be used when 
assessing property for tax purposes under Le. 63-208. The County argues that the Petitioner is 
not entitled to an agricultural exemption because under LC. 63-208, an 'actual and functional 
use' analysis should be used for determining market value. The Petitioner need only point to the 
language ofI.C. 63-208 to spotlight the County's misguided reliance on this argument. 
Idaho Code 63-208 states in part: 
"The rules promulgated by the state tax commission shall require each 
assessor to find market value for assessment purposes of all property, 
except that expressly exempt under chapter 6, title 63, Idaho Code, 
within his county according to recognized appraisal methods and 
techniques as set forth by the state tax commission; provided, that the 
actual and functional use shall be a major consideration when detennining 
market value for assessment purposes." - emphasis added 
The County states that the above code section is one of the primary reasons why the 
Petitioner is not entitled to the agricultural exemption. It appears that the County has completely 
disregarded the express language of the statute and flip-flopped the clear order of analysis under 
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the statute. Idaho Code 63-208 makes it abundantly clear that the actual and functional use 
analysis for determining market value is not considered when dealing with property that is 
exempt under chapter 6, title 63, Idaho Code. For the sake of clarity, the agricultural exemption 
statute is found under chapter 6, title 63. 
The issue before the court is whether or not Petitioner qualifies for an agricultural exemption 
under IC. 63-604. Any analysis under Ie. 63-208 is clearly irrelevant to the issue at hand. 
Regardless, the actual use of the subject property during the time in question was 
agricultural. The County affinns that the actual and functional use of the land in Phases 2 and 3 
was agricultural and that the Petitioner farmed that property. However, the County then asserts 
that the actual and functional use of the unsold lots in Phase I was residential, even though the 
Petitioner farmed that property. This can be simply addressed by applying the definition of 
'actual'. The definition of 'actual' according to Merriam-Webster's Dictionary is: "existing in 
act or reality, really acted or acting; in fact; real; - opposed to potential, possible, virtual, 
speculative, conceivable, theoretical, or nominal." (http://www.merriam-
webster.com!dictionarylactual) WordNet Dictionary defines actual as: "presently existing in fact 
and not merely potential or possible; taking place in reality, not pretended or imitated; existing 
in fact whether with lawful authority or not; being or existing at the present moment". 
(http://www.hyperdictionary.com!dictionarylactual) Webster defines residential as: "of or 
pertaining to a residence or residents; residing." (http://www.merriam-
webster. com! dictionary/residential) 
The County also states that Petitioner has not addressed the 'actual and functional use' of the 
property. Because the Petitioner is asserting an agricultural exemption, according to I.C. 63-208, 
the 'actual and functional use' analysis for determining market value is irrelevant. However, the 
PETITIONER'S REPLY TO RESPONDENT'S REPLY TO PETITIONER'S MOTION FOR SUMMARY 
JUDGMENT - Page 6 of 11 
194 
Petitioner has always maintained that the actual use of the property was agriculture and has 
provided undisputed evidence that the property was actually used for agricultural purposes. It is 
the County who has failed to provide evidence that the subject property was not used for 
agricultural purposes. The County continues to assert that the use of the property is residential. 
However, in order for the subject property's 'actual' use to be residential, as the County alleges, 
the property must have been actually used for residential purposes. This would require that 
someone actually resided on the property, or could have resided on the property, i.e. a 
residential structure existed which allowed one to 'actually' live on the property. That is not the 
case here. Not only were there no residential structures erected on any portion of the property, 
but there were no building permits issued on any portion of the property subject to the tax 
appeal that would lawfully allow a residential structure to be constructed. 
Even if one could argue that the existence of utilities to the subject property would allow for 
a future residential use if connected, the fact is that there was no 'actual' residential use. In fact, 
the County does not and cannot argue that Petitioner used the property for anything other than 
agricultural purposes. The Board of Tax Appeals has already determined that dual use of 
property does not disqualifY one from receiving an agricultural exemption, so long as the land 
was actively devoted to agriculture. (See The Matter of Eichelberg, Appeal Nos 07 -A-2502-
2507, 07-A-2509-2510 submitted as Exhibit C to Petitioner's Briefin Opposition to County's 
Motion for Summary Judgment). This issue has already been previously addressed by Petitioner 
in its prior filings. 
The County references the Idaho Supreme Court case, The Senator, Inc. v. Ada County, Bd 
Of Equalization, to reinforce its argument that the actual and functional use analysis applies. 
However, that case dealt with a mobile/manufactured home park and whether the assessor 
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should take into account the vacancy rate when determining the market value. Unlike this case, 
it did not deal with any claim for an exemption. That case is not on point and is in fact irrelevant 
to the issues at hand. 
County does not dispute that the subject property was used agriculture 
In its prior filings, the Petitioner has set forth evidence proving that the subject property was 
farmed and that field and feed crops were produced in compliance with the definition of 'land 
actively devoted to agriculture.' The County has not disputed this fact, nor does the County 
argue that the subject property was not used for agricultural purposes. The County seems to 
merely argue that the subject property can be used for residential use in the future, or 
alternatively, that because there are utilities, the lots could be used for residential, and therefore 
they should be assessed as residential. However, this is completely contrary to the essence of the 
agricultural exemption - in that regardless of what the land could be used for, if its actual use is 
agriculture, then the exemption applies. Again, even if the subject property could be used for 
residential purposes in the future, the present use at the times in question was agriculture. The 
County continues to push for an 'actual and functional use' analysis, and then blatantly 
disregards the 'actual' use ofthe property as agriculture. No where will you see the County 
claim that the property subject to this tax appeal was not farmed; that neither field crops nor feed 
crops were produced. Further, the County cannot provide evidence that any of the lots subject to 
this appeal at the times in question were used for residential purposes. 
The County also states: "Regardless of the acreage involved, the "actual and functional use" 
of the lots in Phase I is residential. The petitioner is marketing and has sold those lots as 
residential." This is misleading. While the Petitioner has marketed and sold some lots in Phase I, 
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Therefore this Court should grant the Petitioner's Motion for Summary Judgment; deny the 
County's cross-motion for summary judgment, order that the exemption be granted, and order 
the County to refund Thompson as requested in Thompson's Motion for Summary Judgment 
and supporting brief. 
RESPECTFUlJL Y SUBMI1TED this 13th day of January, 2011. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 13th day of January, 2011, I caused a true and correct copy of the 
foregoing PETITIONER'S REPLY TO RESPONDENTS' REPLY TO PETITIONER'S 
MOTION FOR SUMMARY JUDGMENT to be served as indicated upon the following in the 
manner set forth below. 
IDAHO BOARD OF TAX APPEALS 
Clerk to the Board 
3380 Americana Terrace Ste 110 
Boise,ID 83706 
LATAH COUNTY ASSESSOR 
P.O. Box 8068 
Moscow, ID 83843 
LATAH COUNTY PROSECUTOR 
P.O. Box 8068 
Moscow, ID 83843 
LATAH COUNTY AUDITOR 
P.O. Box 8068 
Moscow, ID 83843 
[ X] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 208.334.4060 
[ ] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[ X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
SUSQR'::~~:W 
By:_---=0=--__ ~ _________ _ 
Susan R. Wilson, Attorney for Petitioner 
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IN THE DISTRICT COURT OF 
THE STATE IN 
John R. Stegner 
District Judge 
Date: February 14, 2011 
~ COURT 
THOMPSON DEVELOPMENT, LLC, ) 
an Idaho limited liability company, ) 
Petitioner, 
vs. 
) 
) 
) 
) 
) 
IDAHO BOARD OF TAX APPEALS, ) 
) 
Respondent. ) 
-------------------------------------------------------- ) 
IN THE MATTER OF THE APPEAL ) 
OF DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2009 ) 
---------------------------) 
THOMPSON DEVELOPMENT, LLC, ) 
an Idaho limited liability company, ) 
Petitioner, 
vs. 
LATAH COUNTY BOARD OF 
EQUALIZATION, 
) 
) 
) 
) 
) 
) 
) 
) 
Respondent. ) 
--------------------------------------------------------) 
IN THE MATTER OF THE APPEAL ) 
OF DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2010 ) 
Sheryl L. Engler 
Court Reporter 
Recording: Z: 3/2011-02-14 
Time: 10:01 A.M. 
Case No. 
Case No. CV-2010-891 
APPEARANCES: 
Petitioner represented by counsel, 
Susan R. Wilson, Moscow, ID 
Respondent represented by counsel, 
Adrienne Willems, Deputy Prosecutor 
Subject of Proceedings: CROSS MOTIONS FOR SUMMARY JUDGMENT 
This being the time fixed pursuant to written order of the Court for hearing of 
cross motions for summary judgment in this case, Court noted the presence of 
Terry Odenborg 
Deputy Clerk 
COURT MINUTES - 1 201 
counsel. 
Ms. Wilson argued in support of the petitioner's Motion for Summary 
Ms. Wilson presented a copy of First Addendlun to Declaration of 
Covenants, Conditions and Restrictions, Indian Hills VI Addition to Court and 
counsel. Ms. Willems argued in opposition to the petitioner's Motion for Summary 
J<udgment and in support of the Respondent's Motion for Summary Judgment. Ms. 
Wilson argued in rebuttal and in opposition to the Respondent's Motion for Summary 
Judgment. Ms. Willems argued in surrebuttal. Ms. Wilson argued further in 
rebuttal. 
Court considered the cross motions for summary judgment as having been fully 
submitted and informed counsel that in due course it would render a written opinion. 
Court recessed at 11:23 A.M. 
Terry Odenborg 
Deputy Clerk 
COURT MINUTES - 2 
APPROVED BY: 
JOHN R. STEGNER 
DISTRICT JUDGE 
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First Addendum to Declaration of Covenants, Conditions and Restrictions 
Indian Hills VI Addition 
This First Addendum (hereinafter "Addendum") is made this 28th day of December 2009, 
to the Declaration of Covenants, Conditions and Restrictions for Indian Hills VI Addition 
(hereinafter "Covenants") dated August 26, 2008, and recorded under Latah County 
Recorder's No. 524568. Said Addendum is hereby made by Thompson Development, 
LLC, an Idaho limited liability company, referred in the Covenants as the "Declarant". 
The Declarant, owning more than 2/3 of the lots defined in the Covenants and under the 
authority reserved under Article VII in the Covenants, hereby submits this Addendum for 
the purpose of clarifying the provision under Article III entitled Lot Use and Conveyance. 
As stated in said Article III, it is the Declarant's intent to continue farming the property 
subject to said Covenants. Any provision within the Covenants that may be contrary to 
the Declarant's intent to continue fanning any portion of the property subject to the 
Covenants shall be null and void to the extent that said provision may be interpreted to 
prohibit such agricultural use. No provision in the Covenants shall be construed to 
prohibit agricultural use on any portion of said property subject to said Covenants. 
IN WITNESS WHEREOF, Declarant has hereunto subscribed its name as of the date and 
year frrst written above. 
DECLARANT: 
STATE OF IDAHO 
County of Latah 
By: 
) 
) ss. 
) 
THOMPSON DEVELOPMENT, LLC 
On this :l 'irg, day of December, 2009, before me, the undersigned, a Notary Public 
in and for said State, personally appeared GARRETT A. TIIOMP S ON, known or 
identified to me to be the Authorized Agent of THOMPSON ET AL, INC., an Idaho 
corporation, Member of THOMPSON DEVELOPMENT, LLC, an Idaho limited liability 
company, and the person who executed the instrument on behalf of said company, and 
acknowledged to me that such company executed the same. 
IN WITNESS WHEREOF, I have h?.!Plto set my hand and notarial seal on the 
date last above.~.n ,..... ~ . ,~\\\\\\l~~RHl71l1 'III? --: . '\ ( ) ('-" 
1-,.\.' ~ W, ..-~ -. './!. I ! #,<o~ ..... : .... ?<.~ "''v-t~ tv> _ --L/ vv~a ~ 
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- COURT MINUTES -
John R. Stegner 
District Judge 
Date: March 18, 2011 
THOMPSON DEVELOPMENT, LLC, ) 
an Idaho limited liability company, ) 
Petitioner, 
vs. 
) 
) 
) 
) 
) 
IDAHO BOARD OF TAX APPEALS, ) 
) 
Respondent. ) 
-------------------------------------------------------- ) 
IN THE MATTER OF THE APPEAL ) 
OF DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2009 ) 
---------------------------) 
THOMPSON DEVELOPMENT, LLC, ) 
an Idaho limited liability company, ) 
Petitioner, 
vs. 
LATAH COUNTY BOARD OF 
EQUALIZATION, 
) 
) 
) 
) 
) 
) 
) 
) 
Respondent. ) 
--------------------------------------------------------) 
IN THE MATTER OF THE APPEAL ) 
OF DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2010 ) 
Sheryl Engler 
Court Reporter 
Recording: Z: 3/2011-03-18 
Time: 1:59 P.M. 
Case No. CV-2010-890 
Case No. CV-2010-891 
APPEARANCES: 
Petitioner represented by counsel, 
Susan R. Wilson, Moscow, ID 
Respondent represented by counsel, 
Adrienne Willems, Deputy Prosecutor 
Subject of Proceedings: HEARING RE: QUESTIONS THAT HAVE ARISEN 
This being the time fixed pursuant to oral order of the Court for discussion with 
counsel about some questions that have arisen while trying to decide these cases. 
Terry Odenborg 
Deputy Clerk 
COURT MINUTES -1 
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response to inquiry from the Court, Ms. Wilson stated that the final plat and 
rezoning went through the City of Moscow and was approved in early 2008, and the next 
time they farmed this ground after this rezone was that they prepared the ground in the 
fall of 2008 and harvested the wheat in 2009 and have been farming it since then, 
but nothing was harvested in 2008. Court stated that Ms. Willems had raised the issue of 
zoning at the initial Board of Equalization hearing in the summer of 2009. Court stated 
that it is concerned that there is a zone in place that would prevent this property from 
being farmed and the Court needs to have that issue addressed. It appears that if there is 
a thirty day period that the property has not been used for the historic purposes, then the 
property owner loses the ability to grandfather the property. Court stated it is concerned 
that that property, having not been farmed from the time it was rezoned until the fall of 
2008, would not be subject to agricultural exemption. 
Court stated that, additionally, the standard articulated by both counsel at the last 
hearing is incorrect. Idaho Code sections 63-511 and 63-3812, which were amended in 
2003, seem to suggest that in any appeal taken to the District Court pursuant to this 
section, the burden of proof shall fall upon the party seeking affirmative relief to establish 
that the valuation from which the appeal is taken is erroneous or that the Board of 
Equalization erred in its decision regarding a claim that certain property is exempt from 
taxation, the value thereof or any relief sought before the Board of Equalization. A 
preponderance of the evidence shall suffice to sustain the burden of proof. Court stated 
that it appears that a clear and convincing standard is no longer applicable. Court 
informed counsel that they could get copies of the legislative history from its law clerk. 
Court stated that it also has a question about the removal of the topsoil. There is a 
hearing at which Mr. Thompson alludes to the removal of the topsoil, and then in an 
affidavit seems to contradict that statement. Court stated that it is unclear whether the 
topsoil was, in fact, removed. 
In response to inquiry from the Court, Ms. Wilson requested that counsel be 
allowed to prepare post hearing briefs to take into account these issues, requesting three 
weeks within which to provide a brief. Court allowed Ms. Wilson until April 8, 2011, 
within which to present appellant's brief, allowing Ms. Willems until April 29, 2011, to 
file a response brief, and allowed Ms. Wilson until May 6, 2011, to file any reply brief. 
Court reset oral argument for 10:00 A.M. on May 9,2011. 
Court recessed at 2:07 P.M. 
Terry Odenborg 
Deputy Clerk 
COURT MINUTES - 2 
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9yV\f\~ 
JOHN R. STEGNER 
DISTRICT JUDGE 
205 
SUSAN R. WILSON 
ATTORNEY AT LAW, 
208 S. Main St. Ste 2 
Moscow, ID 83843 
Telephone: (208) 882-8060 
Fax: (866) 221-9397 
Email: sw2@moscow.com 
ISB No. 7374 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL 
THE STATE OF IDAHO, IN AND FOR THE COUNTY 
THOMPSON DEVELOPMENT, LLC 
an Idaho limited liability company, ) ) 
Petitioner, 
v. 
IDAHO BOARD OF TAX APPEALS, 
et al. 
IN THE MATTER OF THE APPEAL 
OF DENIAL OF AGRICULTURAL 
EXEMPTION FOR TAX YEARS 
2009 and20lO 
) 
) 
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) 
) 
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Case No. CV 20lO - 00890 
PETITIONER'S SUPPLEMENTAL 
BRIEF IN SUPPORT OF 
PETITIONER'S MOTION FOR 
SUMMARY JUDGMENT 
Petitioner Thompson Development,LLC, (hereafter "Thompson" or "Petitioner") by and 
through its attorney of record, Susan R. Wilson of Susan R. Wilson Attorney At Law, PLLC, 
respectfully submits this Supplemental Brief in Support of Petitioner's Motion for Summary 
Judgment. This Court held oral argument on Petitioner's lVfotion for Summary Judgment on 
February 14,2011, wherein Adrienne Willems on behalf of the Latah County Board of Equalization 
and Susan R. Wilson on behalf of Thompson Development, LLC presented argument. 
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On March 18,2011, the Court held a second hearing to raise issues that were either not 
addressed by the parties during the February 14, 2011 hearing or that required clarification. In 
the Court raised the following issues: 
1. Does the City of Moscow's Zoning Ordinance prohibit agricultural use on the 
subject property and therefore prevent Thompson Developmentfrom 
qualifYingfor the agricultural exemption? The Court noted that the City of 
Moscow's Zoning Ordinances prohibit agricultural use of the property. 
Further, because the property had not been used for agricultural purposes 
continuously for 30 days, it would not qualifY for an exception for historic 
purposes. The Court noted it was not bound by the detennination of the 
Community Development Director, who rendered a decision that Thompson 
Development's agricultural use of the property was not in violation of the 
Moscow City Code. 
2. The standard of proof as articulated by both parties during the February 14, 
2011 hearing was incorrect. 
3. There appears to be a question in the record of whether or not topsoil was 
removed from the Phase I lots. 
The Petitioner has requested and the Court has granted an opportunity for oral argument on 
these issues, which is scheduled for May 9, 2011. In addition to the pleadings on record, Petitioner 
submits in response to the issues raised, this Supplemental Brief in Support of Petitioner's Motion 
for Summary Judgment and the accompanying affidavits of Theodore C. Thompson and Jack S. 
Hammond. 
1. Agricultural Use of Subject Property is Not Prohibited. 
A. Local Zoning Designation o[Subject Property Irrelevant 
The first and primary issue raised by the Court on March 18,2011, was that the zone for the 
subj ect property prevented the property from being farmed. However, the zoning designations of the 
subject property are irrelevant because Idaho Code specifically prohibits local zoning ordinances 
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from preventing or closing agricultural operations. The legislature has gone to great lengths to 
protect agricultural operations and continues to do so under the Right to Farm Act found in Idaho 
Code 22-4501 et seq. The legislature wanted to prevent the premature removal of lands from 
agricultural uses, and therefore passed legislation that would reduce the loss of those agricultural 
resources to the state. Idaho Code 22-4501 specifically states "The legislature also finds that the 
right to farm is a natural right and is recognized as a permitted use throughout the state of 
Idaho." "Natural rights refer to the rights conferred on all individuals by the natural law. It is the 
fundamental right found in all civilized nations. All men and women are entitled to such rights, 
without interference by the state." (See http://definitions.uslegal.comlnlnatural-rightl) 
To address the potential impact of local ordinances on agricultural operations, the 
legislature clarified its goal under Idaho Code 22-4504, which states: 
No city, county, taxing district or other political subdivision of this state 
shall adopt any ordinance or resolution that declares any agricultural 
operation operated in accordance with generally recognized agricultural 
practices to be a nuisance nor shall any zoning ordinance thatforces the 
closure of any such agricultural operation be adopted. Zoning and 
nuisance ordinances shall not apply to agricultural operations that were 
established outside the corporate limits of a municipality and then were 
incorporated into the municipality by annexation. The county planning 
and zoning authority may adopt a nuisance waiver procedure to be 
recorded with the county recorder or appropriate county recording 
authority pursuant to residential divisions of property. (emphasis added) 
Agricultural operation as defined in the Right to Farm Act includes the growing, raising 
or production of agricultural crops, including field grains, seeds, and hay (I.e. 22-4502 (1)). 
It is clear under the Right to Farm Act, that agricultural use is a permitted use throughout the 
State ofIdaho. It is also clear that local ordinances which prohibit agricultural use or effectively 
prevent the continuation of agricultural operations are unenforceable. Further, zoning ordinances do 
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not apply to agricultural operations that were established outside the corporate limits of a 
municipality and then were incorporated into the municipality by annexation. In this case, the 
subject property has been owned and used for agricultural operations by the Thompson family for 
over 58 years. (See Exhibit A - Thompson Affidavit, April 8, 2011, e;r 10). The property was 
previously located outside the city limits, and was annexed into the city sometime between 1970 
and 1981(See Thompson Affidavit, e;r 11). Accordingly, the zoning ordinance does not apply to this 
property. 
The Right to Farm Act is not the only statute which promotes the protection of agricultural 
activities, The Local Land Use Planning Act was also intended to encourage protection of 
agricultural lands for production of food. (See LC. 67-6502 (e)). Idaho Code 67-6529 goes even 
further and states that no county board of commissioners may adopt an ordinance or resolution 
which "deprives any owner of full and complete use of agricultural land for production of any 
agricultural product." While that provision specifically references the county, it applies to cities as 
well. Idaho Code 67-6503 states: "Every city and county shall exercise the powers conferred by this 
chapter." 
B. Absent Statutory Authority, Agricultural Use of Property Would QualifY as a Legal 
Noncontorming Use 
Even if the legislature had not specifically stated that agricultural use was a permitted use 
throughout the state ofIdaho under the Right to Farm Act, the local zoning ordinances do not 
prohibit Thompson Development from farming its property. During a hearing with the Latah 
County Board of Equalization, the County raised the issue that the subject property was zoned 
residential and agricultural use was not listed as a permitted use under the residential zones. Legal 
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counsel for the County advised the Board of Equalization that Thompson Development's farming of 
the property was unlawful and therefore the property did not qualifY for the agricultural exemption. 
At the time, neither the County's legal counsel, nor the Board, addressed the question of whether or 
not the agricultural use was a legal nonconforming use under Title 4, Section 1-8 of the City of 
Moscov:r's Zoning Code ("Zoning Code")' (See Exhibit B -Zoning Code). 
Shortly after the Board of Equalization hearing, a neighbor filed a complaint against 
Thompson Development with the City of Moscow, claiming that Thompson Development was in 
violation of the Zoning Code and the City of Moscow's Comprehensive Plan. That complaint was 
directed to Bill Belknap, the Community Development Director who also acts as the Zoning 
Administrator for the City of Moscow. Mr. Belknap conducted a factual inquiry mto the activity of 
the property, and determined that Thompson Development was not in violation of the City of 
Moscow's Zoning Ordinance. "Further, no new use was established that formally extinguished the 
prior historical agricultural use. Therefore our office fmds that the agricultural use occurring within 
Indian Hills Sixth Addition is a legal non-conforming use of the subject property and not in 
violation ofthe City's Zoning Code." (See Exhibit C - Letter from Bill Belknap, Pg 2). 
Title 4, Section 1-8 of the Zoning Code provides for legal non-conforming uses. That code 
section provides that a use that was allowed prior to the adoption of a zoning ordinance which after 
its adoption would no longer be allowed, may continue as a legal nonconforming use. The code 
further states that if the legal non-conforming use is discontinued for a period of30 days, then the 
use would no longer qualifY as a legal nonconforming use. The Court noted that because there was 
no agricultural activity observed from the time the property was rezoned in early 2008 through the 
fall of2008 when the property was prepared for spring planting, the agricultural use of the property 
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no longer qualified under the historic use exception. The Court further noted that it is not b0U11d by 
Mr. Belknap's detennination. 
However, the Court fails to take into account two essential factors in its analysis. First, a 
crop does not have to be harvested for the property to be continuously used for agricultural 
purposes. Idaho Code 63-604 recognizes this as it allows for agricultural exemptions for properties 
which are in a crop retirement or rotation program. (See I.C. 63-604 (1) (a)(iv)). It is common 
practice for famlers to allow fann ground to lie fallow for one or more seasons. Second, it is 
unreasonable to apply a 30 daytime period to agricultural operations when it comes to detennining 
whether or not a use has been discontinued for purposes of establishing a legal nonconfonnity. In a 
typical crop year, fannland is not ordinarily 'used' for periods oftime exceeding 30 days; for 
instance, between spring harvest and fall planting. Just because there is not a crop in the ground, 
does not mean that the agricultural use of the property has been discontinued as is anticipated by 
this code. 
Mr. Belknap appropriately used reason and logic when he detennined that the 30 day time 
period noted in Zoning Code Section 1-8 relating to legal nonconfonning uses is not appropriately 
applied to agricultural uses. (See Exhibit C). Mr. Belknap's interpretation and analysis of Title 4, 
Section 1-8 of the Zoning Code is nearly identical to the Supreme Comt's analysis in Roeder 
Holdings. In Roeder Holdings, the Supreme Court underwent the same process when it reviewed 
Idaho Code 63-602Y. That code section stated that property must meet exemption requirements as 
of the first day of January of each year the exemption is requested. The County in that case argued 
that there was no crop in the ground on January 1, therefore the property was not used for producing 
field crops and did not qualify for the agricultural exemption under LC. 63-604. The Supreme Court 
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detennined that January 1 was not the appropriate date for assessment purposes when it comes to 
the agricultural exemption because it is not typical farming practice to have crops in the ground on 
January 1. Roeder Holdings v. Ed. a/Equalization, 136 Idaho 809, 814 (2001) 
Both Mr. Belknap and the Supreme Court in Roeder used a common sense, reasonable 
analysis when interpreting the respective code provisions. The same applies in this case. It is not 
appropriate to use a 30 day time period for 'use' when it comes to determining if agricultural use of 
farmland was discontinued for purposes of establishing a legal nonconformity. 
Fortunately, the legislature has clearly stated that agricultural use is permitted throughout 
the state ofIdaho as a natural right therefore, the City's Zoning Ordinance, if interpreted to 
disallow agricultural uses, is not only a violation of the state code and but also of the Idaho State 
Constitution (Article XII Section 2 of the Idaho Constitution, states that an incorporated city may 
make and enforce regulation as are not in conflict with the general laws). 
C. Det?rence Should be Given to the ZoningAdministrator's Decision 
During the hearing on March 18, 2011, the Court noted that it is not bound by Mr. 
Belknap's determination that Thompson Development's agricultural use ofthe subject property was 
not in violation ofthe Zoning Code. As noted above, Mr. Belknap issued a letter of determination in 
response to a complaint alleging Thompson Development's agricultural use of the property was a 
violation ofthe City Zoning Ordinance. After a factual investigation, Mr. Belknap noted that 
Thompson Development's agricultural use of the property was not in violation of the City's Zoning 
ordinance. While the Court is correct in that Mr. Belknap's decision is not binding on the Court; it is 
well reasoned that an agency's interpretation of its own zoning regulations should be given 
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deference: " ... 'there is a strong presumption of favoring the validity of the actions of zoning 
boards, which includes the application and interpretation of their own zoning ordinances.'" 
Terrazas, 147 Idaho at 197,207 P.3d at 173 (quoting Payette River Prop. Owners Ass'n v. Bd of 
Comm'rs of Valley County, 132 Idaho 551, 554, 976 P.2d 477,480 (1999)). The Supreme Court 
in Chisholm v. Twin Falls County gave deference to that County's interpretation of its own 
zoning ordinance articulating the exact same presumption. The Court in that case determined that 
the County's interpretation was not capricious, arbitrary or discriminatory; and therefore the 
Court defened to the County's interpretation. 
While Mr. Belknap is not a 'zoning board', he is the Zoning Administrator tasked by the 
Zoning Code to respond to all questions regarding the interpretation of the Zoning Code. (See 
attached Exhibit D - Zoning Code, Title 4, Sec. 11-3 (D) ). Mr. Belknap further conducted his own 
factual investigation prior to makirig his determination. Like the County in Chisholm, Mr. Belknap's 
interpretation was not capricious, arbitrary or discriminatory. As such, his decision should be given 
deference. In this case, the state legislature has effectively removed all questions regarding the 
interpretation oflocal ordinances on agricultural operations and therefore Mr. Belknap's 
determination, while appropriately reasoned and accurate as presented, is pre-empted by state code. 
2. The Standard of Proof is a Preponderance of Evidence. 
During the February 14, 2011 hearing counsel for both parties articulated Thompson 
Development's burden of proof under the standard of clear and convincing based upon case law. 
Roeder Holdings v. Bd of Equalization, 136 Idaho 809, 812 (2001) However, the Court rightly 
noted that the standard of proof was modified from 'clear and convincing' to a 'preponderance of 
evidence' under legislative act in 2003. 
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Idaho Code 63-409 (2) now articulates the revised standard, and states in part that "A 
preponderance of the evidence shall suffice to sustain the burden of proof. The burden of proof shall 
fall upon the party seeking affmnative relief and the burden of going forward with the evidence 
shall shift as in other civil litigation." 
3. Topsoil was Not Removed from All of Phase I Lots. 
This Court noted what appeared to be inconsistent testimony in the record regarding whether 
or not topsoil had been removed from the subject property in Phase I. The Court briefly referenced 
minutes from a hearing with the Board of Equalization. In a hearing on June 29, 2009 in front of 
the Board of Equalization, Jerry Coleman, a deputy appraiser, testified that: " ... all top soil has been 
taken off of the lots". (See attached Exhibit E - BOE Minutes, Pg. 1). Theodore Thompson, the 
authorized representative for Thompson Development, LLC, was present during that hearing. (See 
Thompson Affidavit, ~ 2). According to Mr. Thompson, all topsoil was not removed from the lots. 
(See Thompson Affidavit, ~ 6). 
To clarifY any further questions regarding the top soil, attached as Exhibit F is an affidavit 
from Jack Hammond, the President ofHEDCO, Inc. Mr. Hammond was the Project Manager for 
Indian Hills VI Addition, and has personal knowledge of how the topsoil was treated. (See Exhibit F 
- Affidavit of Jack Hammond, April 8, 2011, ~~ 4,5). Topsoil was removed from a portion of Lots 
2,3 and 4, of Block 2 in order to accommodate cut slopes on the westerly side of Alturas Drive. Top 
soil was also removed from a portion of Lots 2, 3, and 4 of Block 5 to accommodate cut slopes on 
the southerly side of Alturas Drive. Top soil was not removed from any other lots in the 
subdivision." (See Hammond Affidavit, ~~ 7,8, 11). Topsoil was temporarily displaced on Lots 2, 
5, 6 and 17 of Block 3 to accommodate lot topographical enhancement; however it was replaced. 
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(See Hammond Affidavit, ~ 10). Mr. Hammond also states that topsoil was removed from the street 
cross sections to accommodate the public improvements required by the City of Moscow. (See 
Hammond Affidavit, ~9). 
While the Court did not specifically state which documents reference the issue of topsoil, it 
is mentioned in Bill Belknap's letter to Ms. Lynn McCollough. In that letter, Mr. Belknap stated 
that "top soil [sic] had been removed and stockpiled". (See Exhibit C, Pg 1). To be clear, topsoil had 
been removed from the public right of ways to accommodate the improvement of the streets, and 
stockpiled. 
While it is important to address any perceived inconsistencies in the record, the disturbance 
of topsoil is irrelevant to whether or not Thompson Development had the right and ability to farm 
the property. It is evident by the crops that were planted and harvested in 2009 and planted in 2010 
that any disturbance of topsoil did not interfere with Thompson Development's agricultural 
operations. 
CONCLUSION 
The Right to Farm Act prohibits local ordinances from interfering with agricultural 
operations. Therefore the zoning designation of the subject property is irrelevant with regards to 
the Petitioner's right to the agricultural exemption. Thompson Development has met the burden 
of proving by a preponderance of evidence that it is entitled to the agricultural exemption for 
2009 and 2010. Therefore, the Court should grant Petitioner's Motion for Summary Judgment 
and order a refund of $59,476.48, plus interest from the date of each year's payments. 
Respectfully submitted this 8th day of April, 2011. 
N R. WILSON, Attorney for Petitioner 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 8th day of April, 2011, I caused a true and correct copy of the 
foregoing SUPPLEMENTAL BRIEF IN SUPPORT OF PETITIONER'S MOTION FOR 
SUMMARY JUDGMENT to be served as indicated upon the following in the manner set forth 
below. 
IDAHO BOARD OF TAX APPEALS 
Clerk to the Board 
3380 Americana Terrace Ste 110 
Boise, ID 83706 
LATAH COUNTY ASSESSOR 
P.O. Box 8068 
Moscow,ID 83843 
LATAH COUNTY PROSECUTOR 
P.O. Box 8068 
Moscow,ID 83843 
LATAH COUNTY AUDITOR 
P.O. Box 8068 
Moscow, ID 83843 
[ X] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 208.334.4060 
[ ] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
SUSQR:9[~:W 
By:_----"~=--_~~ _ _______ _ 
Susan R. Wilson, Attorney for Petitioner 
SUPPLEMENTAL BRIEF IN SUPPORT OF PETITIONER'S 
MOTION FOR SUMMARY JUDGMENT - Page 11 of 11 
216 
EXHI IT 
SUSAN R. WILSON 
ATTORNEY AT LAW, PLLC 
208 S. Main St. Ste 2 
Moscow, ID 83843 
Telephone: (208) 882-8060 
F~x: (866) 221-9397 
Email: sw2@moscow.com 
ISB No. 7374 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
THOMPSON DEVELOPMENT, LLC 
an Idaho limited liability company, ) ) 
Petitioner, 
v. 
Case No. CV 2010 - 00890 
AFFIDAVIT OF 
THEODORE C. THOMPSON 
IDAHO BOARD OF TAX APPEALS, 
et al. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Respondent 
IN THE MATTER OF THE APPEAL 
OF DENIAL OF AGRICULTURAL 
EXEMPTION FOR TAX YEARS 
2009 and 2010 
) 
I, THEODORE C. THOMPSON, being first deposed, hereby states the following: 
1. That I am the President of Thompson Etal, Inc., an Idaho c9rporation, which is 
the sole member of Thompson Development, LLC, an Ida1,J.o limite4liability 
company and the Petitioner in the above matter. . 
2. That I was present at the meeting with the Board of Equalization orr June 29, 
2009. 
3. I have reviewed the Board of Latah County Commissioners Commission 
Minutes Meeting asa Board of Equalization, dated June 29, 2009. 
4. That the minutes do not appear to be complete. 
5. That I recall Jerry Coleman stating that all of the topsoil had been removed 
AFFIDAVIT OF THEODORE C. THOMPSON - Page 1 of2 
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from the lots. 
6. I know from my observations of the property that not all of the topsoil was 
removed from the lots. In fact, it is my understanding that most of the lots did 
not require any topsoil disturbance. 
7. That I contracted with Jack Hammond, President ofHEDCO, Inc. to act as 
Project Manager, and Mr. Hammond can testify more directly to the issue of 
the exact treatment of the topsoil for each lot. 
8. That this Affidavit is intended to clarify any perceived inconsistencies in the 
record regarding testimony on the treatment of the topsoil. 
9. That the subject property has been owned and farmed by my family since 1952, 
over 58 years ago. 
10. . That when the subject property was purchased by my family, it was outside of 
the corporate limits of the City of Moscow. 
11. That to the best of my knowledge the subj ect property was annexed into the 
city limits between 1970 and 1.981. 
12. That the subject property has continued to be farmed by my family and lots 
owned by my family are currently being farmed. 
DATED this 8th day of April, 2~~ 
THEODORE C. THOMP N 
SUBSCRIBED AND SWORN to before me this 8th day of April, 2011. 
ot y Public, in and for the State of Idaho 
Residing at Vl/I OS C OVO 
My commissim;expires: Yo:J J ... ;;"OLS-
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Chapter 1 
GENERAL PROVISIONS 
Sec. 1-1 : 
Sec. 1-2: 
Sec. 1-3: 
Sec. 1-4: 
Sec. 1-5: 
Sec. 1-6: 
Sec. 1-7: 
Sec. 1-8: 
Sec. 1-1. 
Title 
Authority 
Purpose 
Adoption of 
Comprehensive Plan 
Establishment of Zoning 
Districts 
Adoption of Moscow 
Zoning Map 
Scope of Zoning Code 
Nonconformities 
Title. 
Title 4, Land Use Regulations, of the 
Code, the Chapters and subparts contained 
therein, and its appurtenant maps shall be 
knowli as the "Moscow Zoning Code." The 
words "the Zoning Code" or "this Zoning 
Code" shall mean all or any part of the 
Moscow Zoning Code. 
Sec. 1-2. Authority. 
This Zoning Code is adopted pursuant 
to the authority conferred by Chapter 65, 
Title 67 and Chapter 13, Title 50 of the 
Idaho Code and to the home rule authority 
of Idaho cities granted by Article 12, 
Section 2 of the Idaho Constitution and 
Section 302 of Title 50, Idaho Code. 
Sec. 1-3. Purpose. 
The provisions of this Zoning Code . 
shall be applied to fulfill the following 
purposes: 
A. Promote the health, safety and general 
welfare of the Moscow community. 
B. Encourage the most appropriate use of 
land within the City's jurisdiction to 
protect the natural and human 
environment. 
C. Mitigate the effects of incompatible 
land uses upon neighborhoods, public 
facilities, and the community as a 
whole. 
D. Provide for public improvements 
which are serviceable and durable and 
which provide for effective service 
delivery by all public agencies. 
E. Preserve the positive aspects of 
existing neighborhoods while 
improving the neighborhoods which 
have fallen into disrepair. 
F. Provide adequate public services and 
community amenities in newly 
developing neighborhoods. 
G. Further the goals of the enabling 
statutes which grant authority to the 
City to enact ordinances regulating 
land use and development. 
Sec. 1-4. Adoption of 
Comprehensive Plan. 
The Comprehensive Plan of the City 
of Moscow is hereby adopted by reference 
as the policy guide for the application of 
the provisions of this Title. The words "the 
Plan" or "this Plan" shall mean the 
Comprehensive Plan of the City of Moscow 
throughout this Title. Three copies of the 
Plan, as it now exists and may be 
subsequently amended, shall be retained by 
the Clerk, available for public inspection 
during regular City business hours. 
Sec. 1-5. Establishment of Zoning 
Districts. 
Pursuant to the policies contained in 
this Zoning Code and the Plan, the City is 
divided into zoning districts as depicted 
upon the Moscow Zoning Map which is 
hereby adopted and made a part of this 
Title and Ordinance, as though fully set out 
herein. Zoning districts depicted on the 
Moscow Zoning Map shall cOlTespond to 
the zoning districts established by this 
Zoning Code. 
Sec. 1-6. Adoption of Moscow 
Zoning Map. 
The original of the Moscow Zoning 
Map, signed by the Mayor, attested by the 
Clerk, and kept in the office of the City 
Engineer, shall serve as the hue record of 
zoning district boundaries of the City. A 
copy shall be retained by the Clerk. 
Provisions shall be made on the Moscow 
E lefT 
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Zoning Map for notation of changes to 
zoning district boundaries. Change 
notations shall be initialed by the Mayor 
upon the original Moscow Zoning Map. 
Sec. 1-7. Scope of Zoning Code. 
This Zoning Code shall apply to 
buildings, structures, and lands situated 
within the City and to those buildings, 
structures and lands hereafter annexed to 
the City, and to those buildings, structures 
and lands situated within the Area of City 
Impact. The regulations set forth in this 
Zoning Code for each zoning district shall 
be minimum standards and shall be applied 
uniformly to each class or kind of structure 
or land, particularly as follows: 
A. No building, structure, or land shall 
hereafter be used or occupied, and no 
building or· structure or part thereof 
shall hereafter be erected, constructed, . 
reconstructed, moved, or structurally 
altered except in conformity with all 
of the regulations herein specified for 
the zoning dishict in which it is 
located. 
B. No building or other structure shall 
hereafter be erected or altered: 
1. to exceed the height or bulk as 
herein required; or 
2. to accommodate or house a 
greater number of families than herein 
allowed; or 
3. to have narrower or smaller rear 
yards, front yards, side yards, or other 
open spaces than herein required; or 
4. in any other manner contrary to 
the provisions of this Zoning Code. 
C. No part of a yard, open space, or off-
street parking or loading space 
required in connection with any 
building or use for the purpose of 
complying with this Zoning Code, 
shall be included as part of a yard, 
open space, or off-street parking or 
loading space similarly required for 
any other building or use, unless 
otherwise provided herein. 
D. No yard or lot existing at the time of 
passage of this Zoning Code shall be 
reduced in dimension or area below 
the minimum requirements set forth 
herein. Yards or lots created after the 
effective date of this Zoning Code 
shall meet at least the minimum 
requirements established by this 
Zoning Code. 
(Ord. 1402, 11/5/79; Res.93-03, 2/1/93) 
Sec. 1-8. Nonconfonnities. 
A. Intent: 
1. Within the zoning districts 
established by this Zoning Code or 
amendments thereto, there exist lots, 
structures, uses of land and structures, 
and characteristics of uses and 
structures which were lawful before 
this Zoning Code was enacted or 
amended, but which would be 
prohibited, regulated, or restricted 
undcr the terms of this Zoning Code or 
future amendment. It is the intent of 
this Zoning Code to permit these 
nonconformities to continue until they 
are removed, destroyed or lost by time, 
but not to encourage their survival. 
Further it is the intent of this Zoning 
Code that nonconformities shall not be 
enlarged, expanded or extended, nor 
be used as grounds for adding other 
structures or uses prohibited elsewhere 
in the same zoning district. 
2. Nonconforming uses are declared 
by this Zoning Code to be 
incompatible with permitted uses in 
the same zoning district. A 
nonconforming use of a structure, a 
nonconforming use of land, or a 
nonconforming use of a structure and 
land in combination shall· not be 
extended or enlarged after passage of 
this Zoning Code by attachment to a 
building or by the addition of other 
uses, of a nature which would 
otherwise be prohibited in the same 
zoning district. 
3. To avoid undue hardship, nothing 
in this Zoning Code shall be deemed 
to require a change in the City-
approved plans, construction, or 
220 
§ 1·8 TITLE 4 - ZONING CODE • 
designated use of auy building on 
which actual construction was 
lawfully begun prior to the effective 
date of adoption or amendment of this 
Zoning Code and upon which actual 
building construction has since been 
diligently pursued. Actual 
construction includes the placing of 
construction materials in permanent 
position and fastening in a permauent 
mauner. Where excavation, 
demolition, or removal of au existing 
building has been substantially begun 
in preparation for rebuilding, such 
excavation, demolition or removal 
shall be deemed to be actual 
construction, provided that work shall 
be diligently carried on. 
B. Nonconforming Lots of Record: In 
any zoning district in which single 
family dwellings are permitted, where 
any single lot of record existing as of 
the effective date of adoption of this 
Zoning Code has been previously 
approved by the City, a single family 
dwelling aud customary accessory 
buildings may be erected on such lot. 
This provision shall apply even if such 
lot otherwise fails to meet the 
requirements for area or width, or 
both, which are generally applicable in 
the district. Such lot shall conform to 
yard dimensions aud requirements 
other than those applying to lot area or 
width for the zoning district in which 
such lot is located. 
Variauce of yard requirements may be 
grauted only pursuaut to the procedure 
set forth in this Zoning Code. 
C. Nonconforming Use of Land (or land 
with minor structures only): Where at 
the time of passage of this Zoning 
Code, or of au amendment thereto, 
lawful use of laud exists which would 
not be permitted by the regulations 
imposed by this Zoning Code or au 
amendment, and where such use 
involves no individual structure with a 
replacement cost exceeding Two 
Thousand Dollars ($2,000), such use 
may be continued as long as it remains 
otherwise lawful, provided: 
1. No such nonconforming use shall 
be enlarged or increased, nor extended 
to occupy a greater area of land thau 
was occupied at the effective date of 
adoption or amendment of this Zoning 
Code; and 
2. No such nonconforming use shall 
be moved in whole or in part to any 
portion of the lot or parcel other thau 
that physically occupied by such use 
on the effective date of adoption or 
amendment of this Zoning Code; and 
3. If any such nonconforming use of 
land ceases for auy reason for a period 
of more than thirty (30) days, auy 
subsequent use of such laud shall 
conform to the regulations specified 
by this Zoning Code for the zoning 
district in which such land is located; 
aud 
4. No additional structure not 
conforming to the requirements of this 
Zoning Code shall be erected in 
connection with such nonconforming 
use of land. 
D. Nonconforming Structures: Where a 
lawful structure exists on the effective 
date of adoption or amendment of this 
Zoning Code that could not be built 
under the terms of this Zoning Code 
by reason of staudarcls for area, lot 
coverage, height, yards, the structure's 
location on the lot, or other 
requirements concerning the structure, 
such structure may be retained if it 
remains otherwise lawful, subject to 
the following provisions: 
1. No such nonconforming structure 
may be enlarged or altered in any 
manner which increases its 
nonconformity, but auy structure or 
portion thereof may be altered to 
decrease its nonconformity; aud 
2. Should such nonconforming 
structure or nonconforming portion of 
structure be destroyed by any means to 
au extent of more thau seventy (70) 
percent of the replacement cost of the 
EXHIBIT 
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whole structure at the time of 
destruction, it shall not be 
reconstructed except in conformity 
with the provisions of this Zoning 
Code; and 
3. Should such structure be moved 
for any reason for any distance 
whatever, it shall thereafter conform to 
the regulations for the zoning district 
in which it is located after it is moved. 
E. Nonconforming Uses of Structures or 
of Structures and Premises in 
Combination: If lawful use of 
individual structures with a 
replacement cost of Two · Thousand 
Dollars ($2,000) or more, or of such 
structures and land in combination, 
exists on the effective date of adoption 
or amendment of this Zoning Code 
that would not be allowed in the 
zoning district under the terms of this 
Zoning Code, the lawful use may be 
continued so long as it remains 
otherwise lawful, subject to the 
following provisions: 
1. No existing structure devoted to a 
use not permitted by this Zoning Code 
in the zoning district in which it is 
located shall be enlarged, extended, 
constructed, reconstructed, moved, or 
structurally altered except in changing 
the use of the structure to a use 
permitted in the zoning district in 
which it is located; and 
2. Any nonconforming use may be 
extended throughout any part of a 
building which was manifestly 
arranged or designed for such use at 
the time of adoption or amendment of 
this Zoning Code, but no such use 
shall be extended to occupy any land 
outside such building; and 
3. Any structure, or structure and 
land in combination, in or on which a 
nonconforming use is replaced by a 
permitted use, shall thereafter conform 
to the regulations for the zoning 
district in which it is located. The 
nonconforming use shall not thereafter 
be resumed; and 
4. When a nonconforming use of a 
structure, or of a structure and 
premises in combination, is 
discontinued or abandoned for six (6) 
consecutive months or for eighteen 
(18) months during any three (3) year 
period, the structure, or structure and 
premises in combination, shall not 
thereafter be used except in 
conformity with the regulations of the 
zoning district in which the structure 
is located. This provision shall not 
apply when the discontinuance or 
abandonment is caused by government 
action impeding access to the structure 
or premises; 
5. Where nonconforming use status 
applies to a structure and premises in 
combination, the use shall be 
discontinued if the structure is 
removed or destroyed. Destruction for 
the purpose of this subsection is 
defined as damage to an extent of 
more than seventy percent (70%) of 
the replacement cost of the whole 
structure at time of destruction. 
F. Repairs and Maintenance: 
1. Ordinary repairs and repair or 
replacement of non-bearing walls, 
fixtures, wiring, or plumbing may be 
done on any nonconforming structure 
or nonconforming portion of a 
structure provided that the volume of 
the structure existing when it became 
nonconforming shall not be increased. 
2. Further, upon order of any 
official charged with protecting the 
public safety, any building or PaIt 
thereof declared to be unsafe by such 
official may be strengthened or 
restored to a safe condition. 
EXH IT 
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August 14, 2009 
Ms. Lynn McCollough 
1631 LOlienLane 
Ivfoscow, ID 83843 
Dear Ms. McCollough, 
This letter is in reference to the zoning complaint you filed with our office on 
July 10th, 2009 regarding alleged zoning violations upon the property included 
within the Indian Hills SiA1:h Addition to the City of Moscow. 
In your complaint you cited what you believed to be four distinct violations: 
I. That the subject property is being utilized for agricultural purposes in 
violation of the City's Zoning Code. 
2. That the agricultural use of the subject property violated the City's 
Comprehensive Plan. . 
3. That the no buffer yards had been i~stall ed between the agricultural 
uses and the adjacent residentially zoned lands. 
4. That the adjacent land owner had violated the declaration of covenants, 
conditions and restrictions (CC&Rs) in place upon the property. 
In our investigation it is apparent that the entire area encompassed within the 
boundaries of the Indian Hills Sixth Addition has been historically utilized for 
agricultural "purposes. Beginning in tlie fall of2007 it appears the property 
owner begarito prepare to develop Phase I portion of the subdivision, which for 
the purposes of this discussion does not include the detached Motor Business lot 
located on the northwest comer of the intersection of Indian Hills Drive and 
Mountain View Road, and did not fertilize or seed that area in the fall of 2007. 
In Febrmiry of2008, the Indian Hins Sixth Addition was then subsequently 
rezoned from FarrnRanch (FR) and Motor Business (ME) to a combination of 
Moderate Density Single Family Residential (R2), Medium Density Residential 
(R3), Multiple Family Residential (R4), General Business (GB) and Motor 
Business (1\1B). Beginning in the May 6f2008 the propertY owner began the 
active development of Phase I including the removal and stoc1q>iling oftop soil, 
land grading: installation and construction ofutilities~ streets, and placement of 
property monumentatioll. During that time the remainder of the Indian Hills 
Sixth addition was continuousiy farmed. The construction of Phase I was 
completed and all of Indian Hills Sixth Addition was tilled in the fall of2008. 
In the spring of2009 the entirety of the Indian Hills Sixth addition was fertIlized 
and seeded ill spring wheat. Since the completion of the development of Phase I 
only one home has "been constructed vvithin the subdivision. 
223 
August 14,_._. (;./ 
Ms: Lynn McCollough 
Page 2 
The City Zoning Code does 'allow prior legal uses of land, where it does. not 
invoive a structure with a value in excess of $2,000, to continue as legal 
nonconfQrming uses under certain limitations. As you are aW3J.·e, one of those 
limitations is that the use carmot be discontinued for a peliod of more thail 30 
days, or the right to continue that use is extinguished. This can be somewhat 
ch811enging in the case of agricultural uses as they commonly involves various . 
sequences of dispersed agricultural activities such as fertilizing, tilling, seeding, 
harvesting and other management practices such as the rotation of crops or 
leaving the lmid fanow. 
It is also important to look at the compatibility ofthe non-conforming use with 
adjacent land uses and the greater public purpose or good of a particular 
application of the Zoning Code. There is a significant historic and cultural 
foundation that is built upon agliculture in the region. The conmmnity and the 
City have historically promoted the continuation of farming in locations in and 
around the City as a productive 1l1.eanS of land stewardsllip. 
While it appears that active agricultural activities may have ceased for a period 
oftime, I fll1d that this period of discontinuance is not dissimilar from other 
common and typical agricultural practices. FUliher, no new use was established 
that formally extinguished the prior historical agricultural use. Therefore out 
office finds that the agricultural use occurring within the Indian Hills Sixth~ 
-Addition is· a legal non-conforming use of the subject property and not in ' . 
violation of the City's Zoning. Code. 
Regarding the -alleged violation of the City's Comprehensive Plan, the 
Comprehensive Plan is a general long-range planning document that is adopted 
byresolution and has no force or effect oflaw. Therefore, you carmot legaUy 
violate the Comprehensive Plan through the continuation of a non-conforming 
use. 
T1ie third alleged violation pertained to the lack of landscape buffer yards. 
Under the City Code landscape buffer yards are only required when a new use is 
developed or established. As the subject use is the continuation of a past 
historical use and not the establisl1IDent of a new use, no landscape buffer yards 
are required under the City Code . 
. The fourth and final alleged violation pertained to the CC&Rs that exist upon 
the· subject property. CC~Rs are private contractual agreements and coven~ts 
betWeen the indiVidual property owners within the boundaries of the area 
covered by the CC&Rs. The City is not a party to those t;lgreements and has no 
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authority to enforce or participate within the development, adininistration or 
enforcement of such agreements . 
. In conclusion, I find that there are no actionable zoning vIolations occurring 
upon the subject property and our office now considers this matter closed. If 
you have any further questions, or if I can be of any furthel~ assistance in this 
matter, please feel free to con~act our. office at your convenience. 
-Sincerely, 
/~ . 
- //~ .. -//--P/./OJ/C~ /~ f 
,;/ " 
Bill Belknap 
Community Development Director-
BB/pJan 
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Chapter 11 
ADMINISTRATION AND 
ENFORCEMENT 
Sec. 11-1: 
Sec. 11-2: 
Sec. 11-3: 
Sec. 11-4: 
Sec. 11-5: 
Sec. 11-6: 
Sec. 11-7: 
Sec. 11-8: 
Sec. 11-9: 
Zoning Administrator 
Responsibilities 
Zoning Certificates 
Interpretation 
Provisions of Title 
Declared to be Minimum 
Requirements 
Authorized Uses 
Rules for Determination 
of Zoning Districts 
Complaints Regarding 
Violations 
Penalties for Violations 
Definitions 
Sec.ll-l. Zoning Administrator 
Responsibilities. 
A. A Zoning Administrator shall 
administer and enforce this Zoning 
Code. The Zoning Administrator is 
authorized to use any and all lawful 
means available to fairly administer 
and enforce this Zoning Code. The 
Zoning Administrator may be 
provided with the assistance of such 
other persons as is necessary to 
administer and enforce this Zoning 
Code. 
B. If the Zoning Administrator shall find 
that any of the provisions of this 
Zoning Code are being violated, the 
Zoning Administrator or designee 
shall notify in writing the person 
responsible for such violations, 
indicating the nature of the violation 
and ordering the action necessary to 
correct it. The Zoning Administrator 
or designee shall order discontinuance 
of illegal use of land, buildings, or 
structures; removal of illegal 
additions, alterations, or structural 
changes; discontinuance of illegal 
work being done; or shall take other 
action authorized by th,is Zoning Code 
to insure compliance with or to 
prevent violation of its provisions. 
Sec. 11-2. Zoning Certificates. 
A. Zoning Certificates Required: 
1. ft shall be unlawful to use or 
occupy or permit the use or occupancy 
of any building or premises, or both, 
or part thereof hereafter located, 
erected, constructed, reconstructed, 
enlarged, or changed in its use or 
structure until a zoning certificate has 
been issued therefor by the Zoning 
Administrator stating that the 
proposed use of the building or land 
conforms to the requirements of this 
Zoning Code. 
2. A temporary Zoning Certificate 
may be issued by the Zoning 
Administrator for a period not to 
exceed one (l)year during alterations 
or partial occupancy of a building 
pending its completion, provided that 
such temporary certificate may include 
such conditions and safeguards as will 
protect the safety of the occupants and 
the public. 
B. Expiration of Zoning Certificates: 
1. If the work described in any zoning 
certificate has not begun within one 
(1) year from the date of issuance 
thereof, said permit shall 
automatically expire. 
2. If the work described in any zoning 
celtificate requires a building permit, 
and the building permit expires, then 
the zoning certificate shall 
automatically expire. If the work 
described in any zoning certificate that 
does not require a building permit has 
not been substantially completed 
within two (2) years of the date of 
issuance thereof, said celtificate shall 
automatically expire. Six (6) month 
extensions may be granted by the 
Board of Adjustment at its discretion. 
(Ord. 97-33, 1113/97) 
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§ 11-3 TITLE 4 - ZONING CODE § 
Sec. 11-3. Interpretation! 
A. It is not the intention of this Zoning 
Code to interfere with any more strict 
requirements which may be imposed 
by a covenant, deed restriction, city, 
county, state or federal health officer, 
that has jurisdiction in the City. 
B. Where this Zoning Code imposes a 
greater restriction upon the use of 
buildings, the provisions of this 
Zoning Code shall govern. 
C. None of the provisions of this Zoning 
Code is intended to provide the basis 
for a claim or create a cause of action 
against the City, or its officials or 
employees, for the performance or 
failure to perform any duty or 
obligation running to a specific 
individual. Any duty or obligation 
created by this Zoning Code is 
intended to be a general duty or 
obligation running in favor of the 
general pUblic. 
D. It is the intent of this Zoning Code that 
all questions of interpretation and 
enforcement shall first be presented to 
the Zoning Administrator, and that 
such questions shall be presented to 
the Board of Adjustment only on 
appeal from the decision of the Zoning 
Administrator, as set forth in Code 
Section 4-8-2. 
Sec. 11-4. Provisions of Title 
Declared to be Minimum 
Requirements. 
In their interpretation and application, 
the provisions of this Zoning Code shall be 
held to be minimum requirements, adopted 
for the promotion of the public health, 
safety, morals and general welfare. 
Whenever the requirements of this Zoning 
Code are at variance with the requirements 
of any other lawfully adopted rules, 
regulations, resolutions, deed restrictions, 
or covenants, the . most restrictive or that 
imposing the higher standards, shall 
govern. 
Sec. 11-5. Authorized Uses. 
This Zoning Code is an exclusive 
zoning ordinance wherein the stated uses 
are the only uses which are permitted in 
each zoning district. Those uses not listed 
as permitted or conditionally permitted are 
not authorized. The question whether a 
specific use is encompassed by a listed use 
shall be subject to the. Zoning 
Administrator's or designee's reasonable 
discretion. Further, when, as a result of 
subsequent changes in technology, business 
practice, or lifestyle, a use has not been 
mentioned in this Zoning Code, the Zoning 
Administrator or designee may permit such 
use if it is clear that the use is comparable 
to listed uses for a particular zoning 
district. Alternatively, the Zoning 
Administrator or designee may refer such 
proposed use to the Board of Adjustment 
for review as a conditional use. Any other 
use not listed may only be permitted upon 
amendment of this Zoning Code to include 
such use in the appropriate zoning district. 
Sec. 11-6. Rules for Determination 
of Zoning Districts. 
Where uncertainty exists as to the 
classification or boundaries of zoning 
districts as shown on the Moscow Zoning 
Map, the following rules shall apply: 
A. Boundaries indicated as approximately 
following the center lines of streets, 
highways, or alleys shall be construed 
to follow such center lines; 
B. Boundaries indicated as approximately 
following lot lines shall be construed 
as following such lot lines; 
C. Boundaries indicated as approximately 
following City limits shall be 
construed as following such City 
limits; 
D. Boundaries indicated as parallel to or 
extensions of features indicated in 
subsections A through C herein shall 
be so construed. 
E. Distances not specifically indicated on 
the Moscow Zoning Map shall be 
determined by the scale of the map. 
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BOARD OF LATAH COUNTY COl\1l\1ISSIONERS 
COMMISSIONER MINlJTES 
MEETlliG ~S A BOARD OF EQUALIZATION 
Commissioners present: 
. Date: 
Tom S. Stroschein, Jennifer Barrett 
Monday) June 29, 2009 
3:00PM 
. BOB Minutes 
Time Commence: 
Time Adjourned: 
Minutes taken by: 
Se$sion Recorded: 
3:09p.m. 
3:52p.m. 
Kara Rickert, Deputy 
"Xes 
Appeal of;Property Assessment by Thompson·Development LLC, Parcel Numbers 
RPM04970030170A, RPM04970030090A, RPM04970030080A, RPM04970030070A, 
RPM04970030060A,RPM04970030050A,RPNI0497003b040A,RPM04970020060A, 
RPM04970020070A, RPM04970030010A, RPM049700201QOA, RPM04970020090~, 
RPM04970020080A, RPM04970020040A, RPM04970020030A; RPM04970040050A, 
RPM04970020010A; RPM04970030160A, RPM04970040010A, RPM04970040020A, 
RPM04970040030A,RPM04970040060A,RPM04970030020A,RPM04970030030A, 
RPM04970050030A, RPM04970050040A, RPM04970050050A, RPM04970050060A, 
RPM04970050070A, RPM04970050080A, & RPM04970050090A - continued to July 
13 · 
Commissioners Stroschein and Barrett present 
Btaff: Patrick Vaughan and Jerry Coleman 
Appellant: represented by Susan R. Wilson, Ted Thompson 
Exhibits #1, 2 & J 
. brief overview by Assessor, Indian Hills 6th edition; residential lots in Moscow, 
subdivision ... based on residential lot schedule ... within city limits . 
SW>back in Novemper this question came up, market for lots isn't tl1ere .. .if lots are 
farmed would they be designated ag or not. .. at the time, had conversations with Mr .. 
Col~man, ultimately it didn't matter the infrastructure but what-the use was ... was 
contacted by Dally News about the designation ... nothing has changed since that time, 
until now ... fami service agency, it is designated as farm land .. .Idaho Code 63-.604, -
defines land as designated as ag ... more than 5 acres, clearly farming that, no question of 
that ... 11?fuk combined with that and initial representation ... should and does qualify for 
the ag exemption. . . . 
(looking over map) 
SW>three lots purchased were under the same understanding, the rest are still owned by 
Thompsons 
TS>and planted in spring wheat 
SW>plattiug in i;md of itself does not take it out of ag ... contiguous 
JC>cIarify, Susan represented that I told her that if it was faiIDed . .. three phases, 2 and 3 
are certainly being farmed, phase 1, all top soil has been. taken off of the lots (in the 
picture) ... January advertisement in parade of homes, advertising to sell these lots as 
residential lots ... typically when I see agricultural lots advertised it will list their 
yield ... photos from this spring ... these are residential lots that are for sale as . 
such ... utilities to each lot, curbs ... this is more indicative to residential than an 
agricultural operation 
TS>a1l photQS taken at the same time? 
JC>fust two w~re later this spnng, last one were earlier in the year 
TS>we have several of these appeals, to tre.at everyone equitably ... don't know that 
we'll be able to make a decision today ... my understanding, three criteria, have a set-
aside, CRP; rotational; 
CERTIFIED COpy 
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BOARD OF LATA..H COUNTY CO:MMISSI ONER S 
CO:M:MISSIONER .MINUTES 
lVffiETING AS A BOARD OF EQUALIZATION 
Commissioners present: 
'D-ate: 
Toni S. Stroschein, Jennifer Barrett 
Monday, June 29, 2009 
3:00PM 
-BOE Minutes 
Time Commence: 
Time Adjourned: 
Minutes taken by: 
Se$sion Recorded: 
3:09 p.m. 
3:52 p.m. 
Kara Rickert, Deputy 
"Xes 
Appeal of' pjpperty Assessment by Thompson-Development LLC, Parcel Numbers 
RPM049700301,70A, RPM04970030090A, RPM04970030080A, RPNI;04970030070A, 
RPM04970030060A, RPM04970030050A, RPM04970030040A, RPM04970020060A, 
RPM04970020070A, RPM04970030010A, RPM049700201QOA, RPM04970020090~, 
RPM04970020080A,RPM04970020040A, RPM04970020030A; RPM04970040050A, 
RPM04970020010A; RPM04970030160A, RPM049700400l0A, RPM04970040020A, 
RPM04970040030A, RPM04970040060A,RPM04970030020A, RPM0497003003DA, 
RPM04970050030A,RP~104970050040A,RPM04970050050A,RPM0497005006DA, 
RPM04970050070A, RPM04970050080A, & RPM049700.50090A - continued to July 
13 ' 
Commissioners Stroschein and Barrett present 
Staff: Patrick Vaughan and Jerry Coleman 
Appellant: represented by Susan R. Wilson, Ted Thompson 
Exhibits #1, 2 & 3" 
- brief overview by Assessor, Indian Hills 611J. edition; residential lots in Moscow, 
subdivision ... based on residential lot schedule ... within city limits . 
SW>1{ack in Novemper this question came up, market for lots isn' t tliere .. .iflots are 
farined would they be designated ag or not. .. at the time, bad conversations with:Mr .. 
Cole:il:Jan,ultimately it didn't matter the infrastructure but what-the use was ... was 
contacted byj)aily News about the designation ... nothing has changed since that time, 
until now . . . :ta:i-ni gervice agency, it is designated as farm land .. .Idaho Code 63-.604,-
defines land as designated as ag ... more than 5 acres, clearly farming that, no question of 
that ... think combined with that and initial representation . .. should and does qnalify for 
the ag exemption. . . . 
(looking over map) 
SW>three lots purchased were under the same understanding, the rest are still owned by 
Thompsons 
TS>and planted in spring wheat 
SW>platting in and of itself does not take it out of ago .. contiguous 
JC>clarify, Susan represented that I told her that if it was faimed ... three phases, 2 and 3 
are certainly being farmed, phase 1, all top soil has been taken off of the lots (in the 
picture) ... January advertisement in parade of homes, advertising to sell these lots as 
residential lots ... typically when I see agriculturallots advertised it Wmlist their 
yield . .. photos from this spring . .. these are residential lots that are for sale as _ 
such ... utilities to each lot, curbs ... this is more indicative to residential than an 
agricu+:tural operation 
TS>all photQS taken at the same time? 
JC>first tWo: wereJater this spring, last one were earlier in the year 
TS>we have sevetalofthese appeals, to tre.at everyone equitably ... don't know that 
we'll be able to make a decision today ... my understanding, three criteria, have a set-
aside, CRP; l;QtatiQnal; 
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JC>bonafide agriculture activity, exemption from market value, you have· to qualify'~"I!!II!!III!!!!-I!!!.I!It==~ 
it. . . ag. exemption is not intended to avoid taxation 
SW>look at code when looking at exemptions ... there are a lot of properties out there · 
with signs on them ... just because there is a sign doesn't mean that it changes the use of 
the property ... platt;ing does hot release it from having the exemption 
JB>how do you get the. 
SW>if it weren't for the representation by the assessor's office this would not have been 
planted . 
JC>Don and Maureen wanted to be on the record (reads letter) ... request all property 
owners in this development be treated the same ... pictures, 1st, 2/3. ofbotioIh is Don and 
Maureen's lot; 2nd, wheat by garden spot; 3rd, a...rnount of wheat versus weeds; 4th, stress 
on plot; Stli, same; last 3, contrast between phase 1 and 2 ... 
TS>show us where the Regan's lot is? 
JC>Iots not owned by Thompson's are outlined on map 
SW>when it was represented about the ago exemption ... some property owners 
approached the Thompson's to include their property it what was being farmed . .. 
JC>phase 2 and 3 is a bona fide ago activity, but phase 1 
SW>was clear that if it was farmed it would be ag ... fromcode it certainly complies . . . 
JB>if they ran a tractor over it and it has been seeded it would be agriculture ... pretty . 
obvious that there is some development 
TS>have more appeals of this nature ... don't want to cut off discussion ... would like to 
hear why this is transacted, tIris year you're treating all, either Pat or Jerry, why this . 
determination was made, you treated everyone equitably 
PV>several developments where we deternrined that the use of the land changed; so we 
changed the categorization and the assessment, similar in that they are all in Moscow, or 
on periphery, change in ag use to developD;lent. . .in each case we determined the use of 
the land had changed substantially and forever...irreversible changes to the land ... each 
case will have it's own merits or reason for a decision; but they are all similar in that in 
genpal they have to do with us changing the categorization from ag to residential 
development .. . due to similarities, you may want to continue for deliberation . .. for 
equitability ... not that you'll make the same decision on each, but that they are in a 
similar situation ... each is a little big different, but in our determination the use was 
clearly not agricultural ... may want to continue your deliberations until we have heard 
them all 
JB>recoIbmend we continue until we have heard them all 
TS>pictures subnritted by Regan's, asphalt, being assessed? 
SW>the asphalt belongs to the City 
TI>the area of the streets is separate for FSA ioo .. . soil types and condition, there is a 
whole lot ofLC that is farmed that is low or absent topsoil, so don't mow that the soil is 
that much different than some other spots . .. condition of the crop, there is quite a bit of 
crop out there that is pretty stressed ... it could be considered a fallow year, cover crop· 
SW>the status of the infrastructure was there prior to representation by Mr .. 
Coleman ... FSA clearly sees it as being farmed. .. . 
TS>concur with your recoIIll:llendation 
3:52p.m. 
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SUSAN R. WILSON 
ATTORNEY AT LAW, PLLC 
208 S. Main St. Ste 2 
Moscow, ID 83843 
Telephone: (208) 882-8060 
Fax: (866) 221-9397 
Email: sw2@moscow.com 
ISBNo.7374 
Attorney for Petitioner 
J 
D 
3 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
THOMPSON DEVELOPMENT, LLC 
an Idaho limited liability company, ) ) 
Petitioner, 
v. 
Case No. CV 2010 - 00890 
AFFIDAVIT OF 
JACK S. HAMMOND 
IDAHO BOARD OF TAX APPEALS, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
et al. 
Respondent 
IN THE MATTER OF THE APPEAL 
OF DENIAL OF AGRICULTURAL 
EXEMPTION FOR TAX YEARS 
2009 and 2010 
) 
I, JACK S. HAMl\10ND, being first deposed, hereby states the following: 
1. That I am the President/Owner ofHEDCO, Inc., an Idaho corporation with a business 
address of 528 Bryden Ave., Lewiston, Idaho 83501. 
2. That I have over 20 years of experience in land development as illustrated by the Project 
List, attached as Exhibit A. 
3. My company, HEDCO, Inc., proviq~s surveying and civil engineering services, including 
preparation of preliminary and final subdivision plats, preparation of construction plans 
and specifications, conducted project construction bidding and cost estimating, 
construction layout and staking, project management dUring construction, project 
inspection during construction, preparation of contractor monthly payment estimates, 
project close-out and city acceptance. 
AFFIDAVIT OF JACK S. HAMMOND - Page 1 of 2 
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4. HEDCO, Inc. was hired by Thompson Development, LLC as the Project Manager for 
Indian Hills VI Addition. 
5. I was personally involved with all aspects of Indian Hills VI Addition Phase I 
development, including the construction inspection. 
6. I typically inspected the construction of the project on a daily basis. 
7. Based upon my personal observation and my records, top soil was removed from a 
portion of Lots 2,3, and 4 of Block 2 to accommodate cut slopes on the westerly side of 
Alturas Drive from approximately street station 1+50 to station 3 +25. 
8. Based upon my personal observation and my records, top soil was removed from a 
portion of Lots 2, 3, and 4 of Block 5 to accommodate cut slopes on the southerly side of 
Alturas Drive from approximately street station 10+50 to station 12 +25. 
9. Topsoil was removed from the street cross sections on all streets so that the subgrade 
soils were of adequate bearing capacity to construct the required City of Moscow base 
and pavement cross section. 
10. Topsoil was not disturbed on any of the Phase I lots, unless a light "engineered" fill was 
required or light grading was required for lot topographic enhancement. This occurred on 
Lots 2,5,6, and 17 of Block 3 with topsoil being replaced after lot enhancement grading. 
11. Topsoil was not removed from any other lots in the subdivision. 
12. A copy of the Grading Notes for Indian Hills VI Addition, which references lots and 
blocks, is attached hereto as Exhibit B. 
DATED this 8 th day of April, 2011. Ws Jr£vt»W~ 
JA S. HAMMOND 
SUBSCRIBED AND SWORN to before me this ~ day of April, 2011. 
~~~~ 
ot ry Public, in and for the State ofIdaho 
Residing at R'lI1.05CCJ\..U 
My commission expires: 4- :1../. ;;<.CIS 
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In addition to design, bidding and project management of dozens of municipal water and 
wastewater projects, Mr. Hammond has been the design engineer and construction manager for 
several major land development, surveying, and street projects in Washington and Idaho. Mr. 
Hammond has been directly responsible for engineering design and project management of the 
foIIolNing representative projects: 
Blum Properties 3, LLC. 
Southway Ave., Lewiston, Idaho 
2010 72 Unit Apartment Development 
Robert C. Peterson, Lewiston, Idaho 
39.0 Acre, 110 Lot Residential Development 
2010 Peterson 2nd Addition to Moscow 
DK Developments, LLC, Lewiston, Idaho 
2.5 Acre, 11 Lot Residential Development 
2010 Peach Tree Lane PUD, Lewiston 
Blum Properties 1, LLC 
Baker Street, Moscow, Idaho 
2009 72 Unit Apartment Development 
Campus Crest Development, LLC, Charlotte, North Carolina 
192 Unit Off-Campus Student Housing Project 
2008 Indian Hills 8th Addition to Moscow 
Thompson Development, LLC, Moscow, Idaho 
8.72 Acre 30 Lot Residential Development - Phase I 
2008 Indian Hills 6th Addition to Moscow 
Canyon Crest Estates, LLC, Lewiston, Idaho 
31 Acre 68 Lot PUD Residential Development 
2007 Canyon Crest Estates - Phase I Addition to Lewiston 
Blum Construction, LLC. 
West "A" Street, Mosocw, Idaho 
2006 96 Unit Apartment Development 
GRMP, LLC, Lewiston, Idaho 
69 Acre 52 Lot Residential Development 
2006 Westridge View Estates, Clarkston, \Vashington EXHIBIT 
'2'3')' 
.' \.. 
Robert B. Bell, Moscow, Idaho 
3.35 Acre R-3 Development 
2005 Northpark Addition to Mosco\N 
S & S Development, Inc., Moscow, Idaho 
10 Acre R-1 Development 
2005 Blackwood 1st Addition to Moscow 
JEMCA, LLC, Moscow, Idaho 
32 Acre R-2 & R-4 Development 
2005 Southgate 2nd Addition to Moscow 
JEMCA, LLC, Moscow, Idaho 
28 Acre R-l & R-4 Development 
2004 Southgate 1 st Addition to Moscow 
Living Waters Ranch, Challis, Idaho 
2004 Site Development Expansion 
Robert C. Peterson, Lewiston, Idaho 
12 Acre R-4 Development 
2003 Peterson 1 sf Addition to Moscow 
City of Mackay, Idaho 
2002 Business Park Site Development 
Lee L. Daughtery, Pullman, Washington 
1995 Golden Hills East Manufactured Home Park (66 Units) 
1996 Golden Hills \-Vest Manufactured Home Park ( 66 Units) 
Carolstar Corporation, Pullman, Washington 
. 1995 Carolstar Subdivision NO.5 Development 
Port of Whitman County, Washington 
1995 pJrport Industrial Park Project 
Carolstar Corporation, Pullman, Washington 
1994 Carolstar Subdivision NO.4 Development 
Providence Court Partners, Pullman, Washington 
1993 Providence Court Housing Complex Project 
Carolstar Corporation, Pullman, Washington 
1993 Carolstar Subdivision NO.3 Development 
EXHIBIT 
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Carolstar Corporation, Pullman, Washington 
1992 Carolstar Subdivision No.2 Development 
Lany Vestal, Genesee, Idaho 
1992 Valleyview Estates Addition Development 
Conrad Smith, Moscow, Idaho 
1991 Deerfield Addition Development Site G-rading 
JKT Development, Moscow, Idaho 
1991 Mountainview Estates Development 
Wa§tewatel~ Conec~jon and Treatment System Projects 
City of Genesee, Idaho 
2009 Hazel Street Sanitfu)' Sewer Replacement Project 
City of Genesee, Idaho 
2008 Effluent Chlorination & Land Application System 
Canyon Crest Estates, LLC, Lewiston, Idaho 
2007 Lindsay Creek Interceptor Sewer Project (1.4 miles 24") 
2007 Canyon Crest Interceptor Sewer Project (0.7 miles 18") 
JEMC~ LLC, Moscow, Idaho 
2005 Southgate 2nd Addition Interceptor Sewer Project (0.5 miles 15!1) 
HAMl\10ND Development Company, Lewiston, Idaho 
2004 Troy Sewer Extension Project 
JEMCA, LLC, Moscow, Idaho 
2004 Southgate Addition Off site Sanitary Sewer Project 
Living Waters Ranch, Challis, Idaho 
2004 Wastewater Treatment Facility Expansion Project 
Custer health Care Association Inc., Challis, Idaho 
2001 Interceptor Sanitary Sewer Prqject 
Living Waters Ranch, Challis, Idaho 
1998-99 Wastewater Collection and Treatment Project 
Port of Whitman County 
Airport Industrial Park - Colfax, Washington 
1996 Wastewater Collection and Treatment Project EXHIBIT 
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LATAH COUNTY PROSECUTOR'S OFFICE 
ADRIENNE K. WILLEMS 
Deputy Prosecuting Attorney 
P.O. Box 8068 
Moscow, ID 83843 
Phone: (208) 883-2246 
Idaho State Bar # 4246 
IN THE DISTRICT COURT SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
) THOMPSON DEVELOPMENT, LLC, 
an Idaho Limited Liability Company, 
Petitioner, 
) CASE NO. CV 2010-00890 
) 
vs. ) 
) 
IDAHO BOARD OF TAX APPEALS, et al. ) 
Respondents. ) MEMORANDUM IN REPLY 
-------------------------------------------------------------- ) 
IN THE MATTER OF THE APPEAL OF ) 
DENIAL OF AGRICULTURAL EXEMPTION ) 
FOR TAX YEARS 2009 and 2010 ) 
TO SUPPLEMENTAL BRIEF 
IN SUPPORT OF 
PETITION'S MOTION FOR 
SUMMARY JUDGMENT 
Respondent, Latah County Board of Equalization, through its attorney, 
Adrienne K. Willems, Deputy Prosecuting Attorney, submits this Memorandum 
in Reply to Supplemental Brief in Support of Petitioner's Motion for Summary 
Judgment. Both parties presented oral argument on their cross-motions for 
Summary Judgment on February 14, 2011. On March 18,2011, the Court 
MEMORANDUM IN REPLY TO 
SUPPLEMENTAL BRIEF 
IN SUPPORT OF PETITIONER'S 
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requested a second hearing at which additional questions not addressed at the 
original hearing, or which required further discussion were presented to counsel. 
Thos~ issues concerned the Moscow City Code and how it applies to this case; 
the correct standard of proof; and whether or not topsoil was removed from the 
subject lots. This reply and attached exhibits addresses those questions and 
responds to petitioner is brief. 
THE MOSCOW CITY CODE DOES NOT ALLOW FURTHER 
AGRICULTURAL USE OF THE SUBJECT PROPERY 
Chapter 45 of Title 22 of the Idaho Code concerns the right to farm. That 
act has no application to the facts of this case. The legislative findings and intent 
are contained at I.e. § 22-4501, which provides: 
The legislature finds that agricultural activities conducted on 
farmland in urbanizing areas are often subjected to nuisance 
lawsuits, and that such suits encourage and even force the 
. premature removal of the lands from agricultural uses, and in some 
cases prohibit investments in agricultural improvements. It is the 
intent of the legislature to reduce the loss to the state of its 
agricultural resources by limiting the circumstances under which 
agricultural operations may be deemed to be a nuisance. The 
legislature also finds that the right to farm is a natural right and is 
. recognized as a permitted use throughout the state of Idaho. 
The purpose of the right to farm act is to protect existing farms from nuisance 
suits when areas that have historically been agricultural become urbanized. The 
Act limits circumstances where agricultural activities can be declared a nuisance. 
In the only two Right to Farm Act cases that have come before it, the Idaho 
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Supreme Court has held that the Right to Farm Act applies only to surrounding 
activities that encroach upon existing agricultural operations. Crea v. Crea,135 
Idaho 246, 24S-49, 16 P.3d 922, 924-25 (2000) ("the Act's intent [is] to address the 
encroachment of 'urbanizing areas,' as well as changes in 'surrounding 
nonagricultural activities," , and holding the expansion of a hog farm was not 
protected); Payne v. Skaar, 127 Idaho 341, 344, 900 P.2d 1352,1355 (1995). That 
clearly is not the case in this situation, and, therefore, the Act does not apply. 
Additionally, as stated in I.e. § 22-4504, the Act only prohibits the 
adoption of any ordinance or resolution "that declares any agricultural 
operation operated in accordance with generally recognized agricultural 
practices to be a nuisance nor shall any zoning ordinance that forces the closure 
of any such agricultural operation be adopted." The Moscow City Code does not 
contain any ordinance or resolution which either declares any agricultural 
operation a nuisance or forces the closure of any such agricultural operation. To 
the contrary, Section 1-S.A.1. of Title 4 of the Moscow City Code recognizes that: 
Within the zoning districts established by this Zoning Code or 
amendments thereto, there exist lots, structures, uses of land and 
structures, and characteristics of uses and structures which were 
lawful before this Zoning Code was enacted or amended, but 
which would be prohibited, regulated, or restricted under the terms 
of this Zoning Code or future amendment. It is the intent of this 
. Zoning Code to permit these nonconformities to continue until they 
are removed, destroyed or lost by time, but not to encourage their 
survival. 
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Section 1-S.C.3. goes on to state: 
If any such nonconforming use of land ceases for any reason for a 
period of more than thirty (30) days, any subsequent use of such 
land shall conform to the regulations specified by this Zoning Code 
for the zoning district in which such land is located ... 
All subject property owned by Petitioner is zoned as residential. See Zoning 
Maps, attached as Exhibit 1. The Moscow City Code nowhere lists "farming" as 
a permitted use in a residential zone. Therefore, farming in a residential zone is a 
"nonconforming use." As such, if the nonconforming use ceases for any reason 
for more than thirty days, any such subsequent use of the land must conform to 
the uses allowed in the zoning district in which it is located. There was no 
agricultural use of the lots in Phase I of the Indian Hills 6th Addition in 200S. 
"While it is true that at times "farmland" is not used for actively growing crops 
for periods exceeding 30 days, here there was no use because the land was being 
developed into a subdivision; it was not laying fallow waiting for a new crop. 
The Moscow Code states that if the" nonconforming use ceases for any reason, 
" any subsequent use must comply with the zoning requirements. This is in 
keeping with the desire of the city to allow existing nonconforming uses, but not 
encourage their survival. 
THE STANDARD OF PROOF IS PREPONDERANCE OF THE EVIDENCE 
In the first Legislative session of 2003, r.C.§63-511(4) was amended to state 
that " ... the burden of proof shall fall upon the party seeking affirmative relief to 
establ~sh ... that the board of equalization erred in its decision regarding a claim 
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that certain property is exempt from taxation ... A preponderance of evidence 
shall suffice to sustain the burden of proof." Prior to that enactment the burden 
of proof was by dear and convincing evidence. In Ada County Board of 
Equalization v. Highlands, Inc., 141 Idaho 202, 108 P.3d 349 (2005), the Idaho 
Supreme Court stated that I/[a] taxpayer must show a clear entitlement to an 
exemption." Id, at 206. The burden of proof, therefore, appears to be that the 
taxpayer must show that the board of equalization erred in denying a tax 
exemption and that the taxpayer is clearly entitled to the exemption, by a 
preponderance of the evidence. Other rules regarding whether a taxpayer is 
entitled to an exemption remain unchanged. I/[T]ax exemptions are disfavored 
generally, perhaps because they seem to conflict with principles of fairness-
equality and uniformity - in bearing the burdens of government. Statutes 
granting tax exemptions are strictly construed against the taxpayer and in favor 
of the State," Id. I/[A]n exemption will not be sustained unless within the spirit as 
well as the letter of the law." Evangelical Lutheran Good Sam. Soc. v. Board of 
Equalization of Latah County, 119 Idaho 126, 129, 804 P.2d 299, 302 (1991). And, 
I/[tlax exemptions exist as a matter of legislative grace, epitomizing the antithesis 
of traditional notions of fairness, equality, and uniformity." Canyon County 
Assessor v. Sunny Ridge Manor, 106 Idaho 98, 102, 675 P,2d 813, 817 (1984). In. 
considering fairness, equality, and uniformity, it should be noted that petitioner 
currently has.on the market, as residential lots, 23 pieces of property in the 
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Indian Hills 6th Addition, ranging in price from $53,000 to $66,000. As of April 29, 
2011, offers have been accepted on three lots for $58,000, $58,000, and $62,000. See 
Listings from moscowrealty.com, attached as Exhibit 2. 
The petitioner cannot show by a preponderance of the evidence that this is 
land /I actively devoted to agriculture" and that they are" clearly entitled" to an 
agricultural exemption. These are lots actively being marketed as residential lots. 
To allow the petitioner an agricultural exemption-and requiring the County to 
bear the burden of petitioner's business risk-while petitioner reaps the benefit 
of selling lots at residential lot prices, conflicts with any notion of fairness. 
Also, as to the assertion that there was always a plan that these lots would 
be continued to be farmed, counsel for petitioner stated, to the Latah County 
Board of Equalization, on June 29, 2009, that "if not for the representation by the 
assessor's office this would not have been planted." See Board of Equalization 
Minutes, attached as Exhibit 3, page 2, line 7. The assessor's office had stated that 
land that was actively devoted to agriculture- by their determination, Phases 2 
and 3 - would receive the exemption. 
TOPSOIL WAS REMOVED FROM THE LOTS IN PHASE 1 OF THE INDIAN 
HILLS 6th ADDITION 
. It is clear from aerial photographs that topsoil was removed from the lots 
in Phase 1. The land ,surrounding Phase 1 is of a much darker color and quality 
from that in Phase 1. See Aerial Photograph of Phase 1, attached as Exhibit 4. 
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Photographs already provided to the Court show that the quality o{what was 
planted in Phase 1 is obviously inferior to that outside Phase 1. 
Additionally, property owners adjacent to Indian Hills 6th Addition 
witnessed the removal of topsoil from the lots there. See Affidavits of Lynn 
McCollough, Maureen Taylor Regan, Abelardo Rodriguez, Donald Regan, and 
Krista Curnes, attached as Exhibits 5 - 9. 
. This is further evidence that the petitioner did not intend to farm this 
land, and that the land had changed from agricultural to residential. Again, as 
presented by petitioner to the Board of Equalization on June 29, 2009, "the 
market for lots isn't there." See Exhibit 3, page 1, line 7. That is the reason that 
there was an attempt to seed and plant these lots that were clearly no longer 
suitable for agricultural use. 
CONCLUSION 
. Petitioner cannot prove by a preponderance of the evidence that they are 
clearly entitled to an agricultural exemption for the lots subject to this appeal. 
There was the intent to change the use from agricultural to residential, and as an 
afterthought the land was planted in an attempt to decrease the property taxes 
owed when the market for residential lots proved to be less vigorous than the 
petitioner would have liked. All other owners of lots in Phase 1 are paying 
property taxes on residential property, and the petitioner is marketing and 
selling the lots at residential property prices. To allow an agricultural exemption 
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on these lots certainly is neither within the spirit nor the letter of the law. 
Respondent respectfully requests that the Court grant its motion for summary 
judgment and affirm the assessment of property taxes on these lots based on the 
above, and arguments previously presented to the Court . 
. Respectfully submitted this 29 th ay of April, %~11 .. ~ 
- . ~ " ( - 'tJ - . 1J'lz, 
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CERTIFICATE OF SERVICE 
I hereby certify that true and correct copies of the foregoing document were 
served on the following in the manner indicated below: 
· Susan Wilson 
Attorney at Law 
208 S Main St Ste 2 
Moscow, ID 83843 
Idaho Board of Tax Appeals 
Clerk to the Board 
· 3380 Americana Terrace Ste 110 
Boise, ID 83706 
Latah County Assessor 
Courthouse Mail 
Moscow, ID 83843 
· Latah County Auditor 
Courthouse Mail 
Moscow, ID 83843 
William W. Thompson, Jr. 
Prosecuting Attorney 
Latah County Courthouse 
· Moscow, ID 83843 
on this ~ q day of (J nAl ) 
y 
/ r1 U.S; Mail 
[ ] Overnight Mail 
[] Fax 
[ ] Hand Delivery 
[/u.S. Mail 
[ ] Overnight Mail 
[] Fax 208-334-4060 
[ ] Hand Delivery 
[] U.S. Mail 
[ ] 9vernight Mail 
[XHand Delivery 
[] U.S. Mail 
[ ] 9vernight Mail 
[rJlHand Delivery 
[] U.S. Mail 
[ ] Overnight Mail 
f.JIHand Delivery 
,2011. 
Adrienne K. Willems 
Latah County Deputzosecu ing Attorney 
By: y{Ic r K f1~ 
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BOARD OF LATAH COUNTY COMMISSIONERS 
COMMISSIONER MINUTES 
MEETING AS A BOARD OF EQUALIZATION 
Commissioners present: Tom S. Stroschein, Jennifer Barrett 
Monday, June 29, 2009 
3:00 PM 
BOEMinutes 
Date: 
Time Commence: 
Time Adjourned: 
Minutes taken by: 
Session Recorded: 
3:09 p.m. 
3:52 p.m. 
Kara Rickert, Deputy 
Yes 
SEP 2 5 2009 
Appeal of Property Assessment by Thompson'Development LLC, Parcel Numbers 
RPM04970030170A, RPM04970030090A, RPM04970030080A, RPM04970030070A, 
RPM04970030060A, RPM04970030050A, RPM04970Q30040A, RPM04970020060A, 
RPM04970020070A, RPM04970030010A, RPM049700201QOA, RPM04970020090A, 
RPM04970020080A, RPM04970020040A, RPM04970020030A, RPM04970040050A, 
RPM0497002001OA, RPM04970030160A, RPM04970040010A, RPM04970040020A, 
RPM04970040030A, RPM04970040060A, RPM04970030020A, RPM04970030030A, 
RPM04970050030A, RPM04970050040A, RPM04970050050A, RPM04970050060A, 
RPM04970050070A, RPM04970050080A, & RPM04970050090A - continued to J uly 
13 
Commissioners Stroschein and Barrett present 
Staff: Patrick Vaughan and Jerry Coleman 
Appellant: represented by Susan R. Wilson, Ted Thompson 
Exhibits #1,2 & j 
brief overview by Assessor, Indian Hills 6th edition, residential lots in Moscow, 
subdivision .. ,based on residential lot schedule ... within city limits 
SW>back in November this question came up, market for lots isn't there .. .ifIots are 
farmed would they be designated ag or not. .. at the time, had conversations with Mr .. 
Coleman, ultimately it didn't matter the infrastructure but whatthe use was ... was 
contacted by Daily News about the designation ... nothing has changed since that time, 
until now . .. fann: service agency, it is designated as farm land .. .Idaho Code 63-604, 
defines land as designated as ago .. more than 5 acres, clearly farming that, no question of 
that ... think combined with that and initial representation ... should and does qualify for 
the ag exempiion.. . . 
(looking over map) 
SW>three lots purchased were under the same understanding, the rest are still owned by 
Thompsons 
TS>and planted in spring wheat 
SW>platting in and of itself does not take it out of ag ... contiguous 
JC>clarify, Susan represented that I told her that if it was faimed ... three phases, 2 and 3 
are certainly being farmed, phase 1, all top soil has been taken off of the lots (in the 
picture) ... January advertisement in parade of homes, advertising to sell these lots as 
residential lots ... typically when I see agricultural lots advertised it will list their 
yield ... photos from this spring ... these are residential lots that are for sale as 
such . .. utilities to each lot, curbs ... this is more indicative to residential than an 
agricultural operation 
TS>all photos taken at the same time? 
JC>frrst two were later this spring, last one were earlier in the year 
TS>we have several of these appeals, to treat everyone equitably ... don't know that 
we'll be able to make a decision today ... my understanding, three criteria, have a set-
aside, CRP; rotational; . 
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JC>bonafide agriculture activity, exemption from market value, you have to qualify for 
it.. .ag. exemption is not intended to avoid taxation 
SW>look at code when looking at exemptions ... there are a lot of properties out there 
with signs on them ... just because there is a sign doesn't mean that it changes the use of 
the property ... platting does not release it from having the exemption 
JB>how do you get the 
SW>if it weren't for the representation by the assessor's office this would not have been 
planted . 
, JC>Don and Maureen wanted to be on the record (reads letter) ... request all property 
owners in this development be treated the same ... pictures, 1 '\ 2/3 of bottom is Don and 
Maureen's lot; 2nd, wheat by garden spot; 3rd, amount of wheat versus weeds; 4th, strep.~ 
on plot; 5th, same; last 3, contrast between phase 1 and 2... ' ; ,: . j ;:. V E 
TS>show us where the Regan's lot is? 
JC>lots not owned by Thompson's are outlined on map SEP 2 5 2009 
SW>when it was represented about the ago exemption ... some property owners 
approached the Thompson's to include their property it what was being farmed ... 
JC>phase 2 and 3 is a bona fide ago activity, but phase 1 
SW>was clear that if it was farmed it would be ag ... from code it certainly complies ... 
JB>ifthey ran a tractor over it and it has been seeded it would be agriculture ... pretty 
obvious that there is some development 
TS>have more appeals of this nature ... don't want to cut off discussion ... would like to 
hear why this is transacted, this year you're treating all, either Pat or Jerry, why this 
determination was made, you treated everyone equitably 
PV>several developments where we determined that the use of the land changed, so we 
changed the categorization and the assessment, similar in that they are all in Moscow, or 
on periphery, change in ag use to development. . .in each case we determined the use of 
the land had changed substantially arid forever ... irreversible changes to the land ... each 
case will have it's own merits or reason for a decision, but they are all similar in that in 
general they have to do with us changing the categorization from ag to residential 
development ... due to similarities, you may want to continue for deliberation ... for 
equitability ... not that you'll make the same decision on each, but that they are in a 
similar situation ... each is a little big different, but in our determination the use was 
clearly not agricultural. .. may want to continue your deliberations until we have heard 
them all 
JB>recommend we continue until we have heard them all 
TS>pictures submitted by Regan's, asphalt, being assessed? 
SW>the asphalt belongs to the City 
TT>the area of the streets is separate for FSA too ... soil types and condition, there is a 
whole lot of LC that is farmed that is low or absent topsoil, so don't know that the soil is 
that much different than some other spots ... condition of the crop, there is quite a bit of 
crop out there that is pretty stressed ... it could be considered a fallow year, cover crop 
SW>the status of the infrastructure was there prior to representation by Mr. 
Coleman ... FSA clearly sees it as being farmed ... 
TS>concur with your recommendation 
3:52 p.m. 
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AFFIDAVIT OF LYNN McCOLLOUGH 
STATE OF IDAHO) 
:ss. 
County of Latah ) 
I, LYNN McCOLLOUGH being duly sworn, do hereby state the following 
information is true and correct to the best of my kr:lOwledge and belief: 
(1) That I am LYNN McCOLLOUGH and during the initial 
development of Indian Hills 6th Addition, I resided at 1631 Lorien Lane. I moved 
from there during the Memorial Day weekend of 2010. 
(2) Near the end of winter into early spring soil movement and 
grading was well underway in the Indian Hills 6th Addition. 
(3) No winter wheat had been planted the preceding fall, nor were 
there any new sprouts or spring wheat to turn under or remove. 
(4) The motor business lot is the only lot in Phase I that was used as 
agricultural land at any time in 2008. 
(5) Throughout the rest of the addition, topsoil was removed and 
placed in a long rectangular area which covered the lots of 903,909,915, and 921 
on Indian Hills Drive. This area was marked with surveyor stakes at each corner 
with the word "topsoil" on them. 
(6) After all the topsoil had been placed in this one area, it was loaded 
into dump trucks, and they began to haul it away. 
(7) Initially, it was hauled down Blaine Street, but within a few days 
the cori:crete barrier at Indian Hills Drive was pushed aside and the trucks began 
hauling it up Indian Hills Drive/through the Rlresidential neighborhood. Later, 
the barrier was replaced, and h~cilingresumed down Blaine Street. 
(8) To my knowledge, all soil left thedevelopmertt, and none returned. 
FURTHER your Affiantsayeth not. 
I) 
~v11A1 
I \ '~t! t f ! .$ 
SUBSCRIBED and S,~6RN tbobef~re me this ,,2/ day of April, 2011, 
';' 
l'i~;rtary Public fpr Idaho. 
~~siding at (Ylb/SLL'\z.~") , 
. Commission expires t I I ?~') Ii -:.?-, 
, 
: t ~ . 
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AFFIDAVIT OF MAUREEN TAYLOR REGAN 
STATE OF IDAHO ) 
:ss. 
County of Latah ) 
I, MAUREEN TAYLOR REGAN being duly sworn, do hereby state the 
following information is true and correct to the best of my knowledge and belief: 
(1) That I am MAUREEN TAYLOR REGAN and I reside at 1810 Lorien 
Lane, Moscow, Idaho, with my husband Don Regan. 
(2) Our home borders the Indian Hills 6th Addition. 
(3) I personally witnessed the removal of top soil to a pile on lots 903, 
909, and 915 at the end of Indian Hills Drive. 
(4) I also witnessed soil compaction by the use of heavy machinery on 
the lots in Indian Hills 6th addition. 
(5) I saw that the soil that was in the top soil pile was much darker 
than that left on the lots. ,':", ',\; 
(6) I also saw the harvest of what was supposed to be wheat, but 
which was actually weeds, thistle and some very sparse wheat. 
FURTHER your Affiant sayeth not. 
, "" ~."-l.:,, 
SUBSCRIBED and SWORN to befor~, fTIe this'~~ { ~ 'day of April, 2011. 
" ' 
IT ......-ll"'""----::-54 
AFFIDAVIT OF ABELARDO RODRIGUEZ 
STATE OF ) 
:S8. 
County of Latah ) 
I, ABELARDO RODRIGUEZ being duly sworn, do hereby state the 
following information, is true apd correct to the best of my knowledge and belief: 
(1) That I, ABELARDO RODRIGUEZ, reside at 1742 Lorien Lane, 
Moscow, Idaho with my wife ELOISE RODRIGUEZ-ARIZA. 
(2) The back deck of our home overlooks Indian Hills 6th Addition. 
(3) During the summer of 2008, I watched heavy scraping machinery 
remove top soil from the Phase I Indian Hills 6th Addition. 
(4) Top soil was placed in a pile approximately 75 feet southeast of 
what is now the Alturas Drive and Indian HUls intersection. 
(5) Throughout that summer I saw and felt heavy machinery-roller 
with big spikes-compacting the soil on the lots of the Phase) Indian Hills 
Addition. 
FURTHER your Affiant sayeth not. 
. Affiant 
;,1<,: ,', t" ,+~ 
SUBSCRIBED and SWORN to before me this ,2 (t day of April, 2011. 
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AFFIDA VIT OF DONALD REGAN 
STATE OF IDAHO) 
:ss. 
County of Latah ) 
I, DONALD REGAN being duly sworn, do hereby state the following 
information is true and correct to the best of my knowledge and belief: 
(1) That I am DONALD REGAN and I reside at 1810 Lorien Lane, 
Moscow, Idaho, with my wife, Maureen Taylor Regan. 
(2) Our home borders the Indian Hills 6th Addition. 
(3) I personally witnessed the removal of top soil from the Indian I-lills 
6th Addition lots in 2008. The top soil was piled at a location near the end of 
Indian Hills Drive. 
(4) I saw that the pile had surveyor stakes in it that had the word 
"topsoil" written on them. 
(5) I also witnessed soil compaction by the use of heavy machinery on 
the lots in Indian Hills 6th addition. 
(6) I also saw the harvest of what was supposed to be wheat, but 
which was actually weed, thistle and some very sparse wheat. 
FURTHER your Affiant sayeth not. 
SUBSCRIBED and SWQRN t~/P/~f.0re me this:~TJ(jday of April, 2011. 
, ' , 
J'. 
T 
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AFFID A VIT OF KRISTA CURNES 
, 
,'" 
IDAHO) 
:ss. 
County of Latah ) 
I, KRISTA CURNES, being duly sworn, do hereby state the following 
information is true and correct to the best of my knowledge and belief: 
(1) That I am KRISTA CURNES and I reside at 1640 Lorien Lane, 
Moscow, Idaho. 
(2) The back deck of my home overlooks Indian Hills 6th Addition. 
(3) During the summer of 2008, I watched several different types of 
large machinery scrape bare the wheat and top soil from the land less than 100 
feet from my house. . 
(4) Throughout the entire Phase I area I saw large mounds of top soil 
deposited at the eastern end of Indian Hills Drive. 
FURTHER your Affiant sayeth not. 
Affiant 
of April, 2011. 
rr Q _ . 
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SUSAN R. WILSON 
ATTORNEY LAW, 
208 S. Main St. Ste 2 
Moscow, ID 83843 
Telephone: (208) 882-8060 
Fax: (866) 221-9397 
Email: sw2@moscow.com 
ISB No. 7374 
Attorney for Petitioner 
COURT OF THE SECOND JUDICIAL 
STATE OF IN AND FOR THE COUNTY 
THOMPSON DEVELOPMENT, LLC 
an Idaho limited liability company, ) ) 
Petitioner, 
v. 
IDAHO BOARD OF TAX APPEALS, 
et al. 
IN THE MATTER OF THE APPEAL 
OF DENIAL OF AGRICULTURAL 
EXEMPTION FOR TAX YEARS 
2009 and 2010 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV 2010 - 00890 
PETITIONER'S RESPONSE TO 
RESPONDENT'S MEMORANDUM 
IN REPLY TO SUPPLEMENTAL 
BRIEF IN SUPPORT OF 
PETITIONER'S MOTION 
SUMMARY JUDGMENT 
Petitioner Thompson Development, LLC, (hereafter "Thompson" or "Petitioner") by and 
through its attorney of record, Susan R. Wilson of Susan R. Wilson Attorney At Law, PLLC, 
1, 
respectfully responds to Respondent's Memorandum in Reply to Petitioner's Supplemental Brief in 
Support of Petitioner's Motion for Summary Judgment as follows: 
PETITIONER'S RESPONSE TO RESPONDENT'S MEMORANDUM IN REPLY TO SUPPLEMENTAL 
BRIEF IN SUPPORT OF PETITIONER'S MOTION FOR SUMMARY JUDGMENT - Page 1 of 14 258 
A. Right to Farm Act Applies. Respondent claims that the Right to Farm act does not apply 
in this case. Petitioner respectfully disagrees. The question here is whether or not the Petitioner has 
a right to farm this property. The Right to Farm Act under L C. §22-4501 is directly on point to this 
issue. While it is true that one of the primary reasons for the Right to Farm Act is to prevent 
nuisance lawsuits; the Respondent is incorrect to imply that that is the Act's sole and exclusive 
purpose. The last sentence ofLe. § 22-4501 is very telling; it states: "The legislature also finds that 
the right to fann is a natural right and is recognized as a permitted use throughout the state of 
Idaho." emphasis added It is clear that the legislature made multiple fmdings under the Right to 
Farm Act, one of which is to allow the unfettered right to farm. hl no way does the Right to Farm 
Act limit its application solely to nuisance lawsuits. By declaring the right to farm a "natural right", 
the legislature clearly intended that the right to farm be a right that cannot be taken away_ 
Idaho case law is limited with regards to the application of the Right to Fatm Act. As 
Respondent notes there are two cases which deal with the expansion of agricultural operations, 
including a hog-raising facility (Crea v. Crea, 135 Idaho 246, 2000) and a cattle feedlot (Payne v. 
Skaar, 127 Idaho 341,1995). However, both of those cases deal with the expansion of existing 
agricultural operations and the determination of whether or not the expansion of those operations 
results in a nuisance. Those cases are irrelevant to the matter at hand. This case is not about whether 
or not the Petitioner's farming of the property is a nuisance, but whether or not the Petitioner has a 
right to farm. 
The Respondent would like this Court to read and interpret the Right to Farm Act as an Act 
exclusively to prevent nuisance claims. However, that would require that the Court ignore multiple 
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provisions of the Act. 
First, I.e. § 22-4501 states in part: "The legislature also finds that the right to farm is a 
natural right and is recognized as a permitted use throughout the state ofIdaho." The language of 
this statute is not ambiguous. The question at bar is whether or not farming is a permitted use on 
Petitioner's property, and the language of the Act answers that question. 
Second, I.e. § 22-4504 is not limited to nuisance ordinances but specifically includes zoning 
ordinances which deal with the use of property. It states: 
No city, county, taxing district or other political subdivision of this state 
shall adopt any ordinance or resolution that declares any agricultural 
operation operated in accordance with generally recognized agricultural 
practices to be a nuisance nor shall any zonillg ordillance that forces the 
closure of any such agricultural operation be adopted. Zoning and 
nuisance ordinances shall not apply to agricultural operations that were 
established outside the corporate limits of a municipality and then were 
incorporated into the municipality by annexation. The county planning 
and zoning authority may adopt a nuisance waiver procedure to be 
recorded with the county recorder or appropriate county recording 
authority pursuant to residential divisions of property. (emphasis added) 
Statutory interpretation dictates that analysis oflegislative intent is unnecessary ifthe 
language ofthe statute is unambiguous. Hayden Lake Fire Prot. Dist. v. Alcorn, 141 Idaho 307,312 
(2005), cited in Callies v. O'Neal, 147 Idaho 841 (2009). I.e. § 22-4504 is not ambiguous, therefore 
it is unnecessary to delve into legislative intent. For the avoidance of doubt, however, the 
legislature clearly stated its [mdings and intent in I.e. § 22-4501; which states that the right to fann 
is a natural right and a permitted use throughout the state ofIdaho. Respondent appears to ignore 
this definitive statement in its response. 
While the legislature found that many farming operations were injeopardy due to nuisance 
lawsuits, it clearly did not limit its application solely to those claims. Practically speaking, the effect 
PETITIONER'S RESPONSE TO RESPONDENT'S MEMORANDUM IN REPLY TO SUPPLEMENTAL 
BRIEF IN SUPPORT OF PETITIONER'S MOTION FOR SUMMARY JUDGMENT - Page 3 of 14 
260 
of nuisance ordinances is to eliminate or remove agricultural operations, which the legislature 
intended to nv,o,ut>"+by enacting the Right to FaIm Act. The code also references zoning ordinances, 
the effect of which is to regulate the use of property. By specifically including zoning ordinances in 
I.e. § 22-4504, the legislature intended to prevent restrictions on the use of property for farming 
purposes in addition to restricting nuisance claims. 
The Respondent has alleged that the zoning of this property prohibits the Petitioner fi'om 
farming the property. Respondent argues this by first applying the residential zoning designations, 
which do not specifically state that agricultural use is a permitted use. Then the Respondent applies 
Zoning Ordinance Section 1-8, which deals with legal non-conforming uses. That ordinance states 
that if a non-conforming use is discontinued for more than 30 days then the use of the property must 
comply with the requirements of the zoning code. In this case, according to the zoning code, the 
Petitioner would not be able to use the property for farming if it is argued that Petitioner ceased 
faIming the property for more than 30 days. 
The Respondent states "The Moscow City Code does not contain any ordinance or 
resolution which either declares any agricultural operation a nuisance or forces the closure of any 
such agricultural operation". Respondent contradicts itselfby going on to explain that both the 
residential zoning ordinance and the non-conforming use zoning ordinance, when applied to the 
Petitioner's property, would result in the closure of Petitioner's agricultural operations. Without the 
application of local ordinances, there would be no forced closure of the Petitioner's farming 
operations on the property. It makes no difference which zoning ordinance is applied to the 
property, the effect of either ofthem or both of them prohibits agricultural use on the property, in 
direct violation ofI.e. 22-4504. 
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Further, Respondent does not argue that the property in question was at one time located 
outside of the city limits and later annexed the city. The Respondent further does not argue that 
agricultural operations were established prior to the annexation of the property into the city limits. 
Therefore, in construing the Right to Farm Act, the-local zoning ordinances simply do not apply to 
this property. 
B. City of Moscow Ordinance Not Valid under I C. 50-302. To further clarifY, the City of 
Moscow does not have the authority to make ordinances which are inconsistent with the laws of the 
state ofIdaho. (LC. § 50-302 (1)). In this case, the Right to Farm Act specifically states that 
farming is a permitted use. The City of Moscow's zoning ordinances effectively state that 
farming is not a permitted use for this Property. Accordingly, those ordinances are inconsistent 
with the laws of the state ofIdaho and are void. 
C. City of Moscow Ordinance Section 1-8 Violation of Petitioner's Due Process Rights. 
Even ifthe Court were to ignore the Right to Farm Act, the City of Moscow' s non-confonning use 
provision under Section 1-8 is a violation of the Petitioner's due process rights nnder both the Idaho 
and U.S. Constitutions. "Due process protects the fundamental or primary use of the property prior 
to the enactment of a new zoning ordinance; therefore, a nonconfonning use is not impennissibly 
enlarged or expanded until there has been some change in the fundamental or primary use of the 
property." Eddins v. City o/Lewiston, 224 P.3d. 174, 178 (2010) The Idaho Supreme Court 
recognizes that the due process clauses ofthe U.S. Constitution and the Idaho State Constitution 
protect an individual's right to continue a "nonconfonning use". O'Connor v. City o/Moscow, 69 
Idaho 37, 42-43 (1949). The right to continue a nonconforming use "protects the owner from abrupt 
tennination of what had been a lawful condition or activity on the property." Eddins quoting Baxter 
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v. City of Preston, 115 Idaho 507 (1989). The right to continue the nonconfonning use continues 
until such a time as the use "is enlarged or expanded in violation of a valid zoning ordinance." 
Baxter, 115 Idaho at 609. 
In this case, there is no question that the fundamental and primary use of the property was as 
farmground prior to the application of the zoning ordinance. Further, the fundamental and primary 
use of the property has continued to be as farmground. This is evidenced by the Petitioner's 
continued use of the property for its farming operations. During the summary of2008, the Petitioner 
actually reduced the farming operations by eliminating portions of the property farmed for use as 
public right of ways. In no way did the Petitioner enlarge or expand its farming operations. 
Therefore, any application of the City of Moscow's zoning code which would terminate the 
Petitioner's right to continue farming the property is a violation of the Petitioner's due process 
rights. Also, the Supreme Court in Eddins specifically noted that the goal of eliminating 
nonconforming uses does not trump an individual's due process rights to continue a nonconforming 
use. Eddins at 180. 
D. No Restrictions Permitted on Use of Agricultural Land under Ie. 67-6529. Also, under 
LC. § 67-6529, " .. a board of county commissioners may not enact any ordinance or resolution 
which deprives any owner of full and complete use of agricultural land for production of any 
agricultural product." This is a provision of the Local Land Use Planning Act with which both 
cities and counties must comply. 
E. Idaho Constitution Disallows Conflicts with General Laws. In conjunction with I.C. § 
50-302, Article XII, § 2 of the Idaho Constitution also provides that counties and cities may 
make and enforce local policies and regulations that are not in conflict with the general laws. 
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While cities and counties do have the right to implement land use planning regulations, any 
regulations in conflict with state law are preempted. While one may argue the definition of 
conflict, "direct conflict (expressly allowing what the state disallows, and vice versa) IS 
"conflict" in any sense." State v. Musser, 67 Idaho 214, 176 P.2d 199 (1946). quoted in 
Envirosafe Services of Idaho, Inc. v. Owyhee County, 112 Idaho 687, 735 P.2d 998 (Idaho 1987). 
As stated previously, the Right to Farm Act dearly states that farming is a permitted use 
throughout the state of Idaho. The Respondent's interpretation of the City of Moscow zoning 
ordinance is that fanning is not a pennitted use. Clearly the City ordinance is in conflict with the 
state statute; wherein the statute is preemptive. 
The Idaho Constitution and the laws of the State ofIdaho have made it clear in multiple 
provisions, that farming is a natural right, a permitted use throughout Idaho, and that no 
ordinances may be adopted which would deprive an owner of the right to use their property for 
agricultural uses. Accordingly, the City of Moscow Code provisions are irrelevant to this case, 
and Petitioner has a lawful right to fann the property. 
2. Standard of Proof 
It has been established that the burden of proof is on the taxpayer to show an entitlement to 
an agricultural exemption. As the Court has noted, that burden of proof is a preponderance of 
evidence. In fulfilling its burden under this standard, the Petitioner must show that more likely than 
not, the Petitioner is entitled to the exemption. As the Petitioner meets all of the elements required 
under I.C. § 63-604, Petitioner meets this burden. 
In an effort to persuade the Court that an exemption is 'unfair', the Respondent states that 
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the Petitioner currently has on the market unsold residential lots, and goes on to cite the list prices 
the What the Respondent does not say is that the lots subject to this appeal are not being 
used for residential purposes. They are being used for agricultural purposes, and they have been for 
the two years in question. It appears that the Respondent's argument is that so long as property is 
listed for sale and is buildable, it must not qualifY for the agricultural exemption. However, nowhere 
in the Idaho Code does it state that property which is for sale and which is buildable is disqualified 
from receiving an agricultural exemption. 
The Respondent attempts to make the sanle argument that the County in Roeder Holdings, 
LLC v. Board of Equalization of Ada County made. In that case, the County argued that the 
agricultural exemption should be denied to Roeder because "1) the production of the crop was after 
January 1, 1998; 2) the harvested "oat hay crop" consisted of primarily weeds versus oats and sold 
for about $1,000; and 3) the implied "profit" did not consider all of the expenses relevant to a bona 
fide profit making agricultural enterprise or a complete accounting of the costs of production." 
(Roeder, 136 Idaho 809, 811, 2000) At the time, IDAP A regulations included in its definition of 
land actively devoted to agriculture that the land had to be part of a bona fide profit making 
agriculture enterprise. In that case, the Court found that there was a conflict between the IDAP A 
regulations and the statute. The Court further found that the requirement of a bona fide profit 
making agricultural enterprise was not a qualification found in the statute. The Court stated: "The 
regulation departs from the statute and imposes a standard not included in the statute." fd. at 813 
The Supreme Court in Roeder found that the Tax Commission was not authorized or 
permitted to "further limit the qualifications for an exemption expressed in the statute ... " fd. at 813 
The Court further stated that "The County, in considering a taxpayer's application for exemption 
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must adhere to the requirements of the unambiguous statute defining land actively devoted to 
agriculture, that is, a total acreage of more than five contiguous acres that is used to produce field 
crops including, but not limited to, grains, feed crops, fruits and vegetables. There is no room for 
construction of the statute whose terms, though not defmed, have a plain, obvious, and rational 
meaning." fd at 814-emphasis added. 
The Court in Roeder ordered that Roeder was entitled to the agricultural exemption; and 
determined that the County was wrong to apply any qualification other than those expressly listed 
under I.C. 63-604. That is exactly what the County is trying to do in this case. The County is 
attempting to hold the Petitioner to a different set of requirements than what is clearly articulated in 
the exemption statute. 
"A claim for a tax exemption must be justified by the terms of the statute ... The language of 
the exemption must be given its ordinary meaning and will be strictly construed." Bistline v. Bassett, 
47 Idaho 66 (1928) cited in Roeder Holdings. The Respondent argues that Petitioner cannot meet its 
burden that the land is actively devoted to agriculture because there are lots actively being marketed 
as residential lots. However, to meet its burden, under Idaho Code 63-604 and under the Supreme 
Court ruling in Roeder, the Petitioner need only show that the total acreage of more than five 
contiguous acres is used to produce field crops, including, but not limited to grains, feed crops, 
fruits and vegetables. There is no requirement that the Petitioner not market the properties. 
The Respondent also confuses the act of marketing with the actual use of the property. The 
lots that are subject to this appeal are not lots which are being used for residential purposes. The lots 
subject to this appeal are being used for the production of grains and feed crops in accordance with 
the requirements ofI.C. 63-604. 
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Respondent argues that granting the Petitioner an exemption is contrary to the notion of 
fairness. As the Respondent has pointed out "[t]ax exemptions exist as a matter of legislative 
grace ... " and are inherently unfair. Canyon County Assessor v. Sunny Ridge Manor, 106 Idaho 98 
(1984) However, it is not this Court's role to sidestep the legislature and determine the 'fairness' of 
an exemption. It is this Court's role to determine whether or not the Petitioner meets the specific 
requirements set forth in I.C. 63-604, just as the Supreme Court did in Roeder, and of which 
'fairness' is not a requirement. 
The Petitioner has presented to this Court sufficient evidence to meet its burden of a 
preponderance of evidence. The Petitioner has shown evidence that the total contiguous acreage is 
over 5 acres and that a field crop was produced for both crop years. The Petitioner has argued that 
the covenants of the properties do not prohibit agricultural use. While not binding on this Court, the 
Board of Tax Appeals determined that the language of the covenants does not prohibit agricultural 
use. The Board of Tax Appeals is tasked with interpreting and applying the provisions of the state 
tax code in these circumstances. As such, deference should be given to their decision. Further, the 
restrictive language which draws the Court's attention is found in only one set of covenants, and 
both sets of covenants contain language which specifically states that each owner of each lot is 
adjacent to farmland and the Petitioner intends to continue farming said land. At the very least there 
is an ambiguity, which when construing restrictive covenants, must be resolved in favor of the 
Petitioner. ("Restrictive covenants are "disfavored" by the Idaho courts." Best Hill Coalition v. 
HALKO, LLC, 144 Idaho 813, 817 (2007); Pinehaven Planning Bd. v. Brooks, 138 Idaho 826, 
829 (2003). "The Court will not extend by implication any restriction not clearly expressed in 
the covenants because restrictive covenants are in derogation of the common law right to use 
land for all lawful purposes. All doubts must be resolved in favor of the free use of land." Best 
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Hill Coalition, 144 Idaho at 817 (emphasis added).) 
Further, in the event of any ambiguity, the intention of the parties plays a role in construing 
the tenns of an agreement. The Court has been provided with the affidavits of Ted Thompson and 
Garrett Thompson, which clearly show that the covenants did not intend to restrict agricultural use. 
The Petitioner has also provided the Court with clear direction when it comes to whether 
or not the local Zoning Ordinance can sever the Petitioner's right to farm. The Right to Fann Act 
declares that the right to farm is a natural right and permitted use throughout the state of Idaho. 
The Zoning Administrator of the City of Moscow has also indicated that the Petitioner has not 
violated the zoning ordinance. 
Based upon the foregoing, the Petitioner has clearly met its burden of proof based upon a 
preponderance of the evidence that it is entitled to the agricultural exemption under LC. § 63-
604. 
3. Topsoil 
First, the question of whether or not the topsoil was removed from the lots in Phase I is 
immaterial as to whether or not the Petitioner is entitled to the agriCUltural exemption. The 
Respondent has not disputed the fact that a crop was produced on the property in 2009. This Court 
has been provided with photographs of the harvesting of that crop. The Respondent further has not 
and cannot dispute the fact that hay was planted on the property in 2010. Idaho Code 63-604 does 
not prohibit the removal or disturbance of topsoil as a qualification for the agricultural exemption. 
Second, the Respondent argues that the topsoil was removed from lots in Phase 1, and 
provides the Court with an aerial photograph and affidavits from neighbors, several of which have 
PETITIONER'S RESPONSE TO RESPONDENT'S MEMORANDUM IN REPLY TO SUPPLEMENTAL 
BRIEF IN SUPPORT OF PETITIONER'S MOTION FOR SUMMARY .JUDGMENT -Page 11 of 14 268 
consistently campaigned against this development. The Respondent is not a soils expert and 
therefore camlOt testify that the aerial photograph Respondent referenced as Exhibit 4 to its 
Memorandum, clearly shows removal of all of the topsoil. Respondent further provides affidavits 
from neighbors who indicate that topsoil had been removed and stockpiled. These neighbors are 
also not qualified as soils or geology experts. It is true that some topsoil had been removed and 
stockpiled. As per the Affidavit of Jack Hammond provided to the Court by the Petitioner, topsoil 
had been removed primarily from the public right of ways and.stockpiled. Some topsoil was 
removed and disturbed on some lots; but certainly not on all of the lots and only to a very limited 
extent. (See Affidavit of Jack Hammond, filed with Petitioner's Supplemental Brief). 
While the issue of topsoil disturbance is not an issue of material fact which would defeat a 
summary judgment motion, it is necessary for Petitioner to respond so as to provide the Court with 
an accurate record. In addition to the expert testimony from Jack Hammond, attached as Exhibit A 
is an affidavit from Larry Germer, the owner of Germer Construction, Inc .. Germer Construction, 
Inc. was the company contracted to perform the earthwork on the property. As per his Affidavit, Mr. 
Genner testifies that not all of the topsoil was removed from all of the lots. (See Aff. Of Germer, 
~11) Mr. Germer followed the grading and development plans submitted by HEDCO, which 
included the removal of topsoil throughout the public right of ways, which was stockpiled; and the 
limited removal and disturbance of some topsoil on some of the lots. (See Aff. Of Germer, ~6-11). 
Again, the issue ofthe removal or disturbance of topsoil is immaterial as it clearly did not prevent 
Petitioner from farming the property in 2009 and 2010. 
Third, Respondent claims that "the quality of what was planted in Phase I is obviously 
inferior to that outside Phase 1." The Respondent appears to consistently ignore the Idaho Supreme 
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Court's holding in Roeder. The County in that case argued that the amount of oat crop in relation to 
the weeds did not constitute a field crop. The Court mled that the quality ofthe crop did not matter 
so long as a field crop was produced. The Respondent here,just like the County in Roeder, cannot 
argue and has not argued that there was not a field crop produced on the property. 
The Petitioner has a natural right to farm the property under the Right to Farm Act, which 
also states that farming is a permitted use throughout the state. Under the Right to Farm Act, no city 
may adopt any ordinance which would force the closure of an agricultural operation. If applied in 
this case, the City of Moscow's Zoning Ordinances would effectively prohibit Petitioner from 
farming the property, resulting in the denial of the agricultural exemption. The issue of whether or 
not topsoil was removed from all of the lots, while in dispute, is not material to whether or not the 
Petitioner is entitled to the agricultural exemption. Under a strict reading ofLC. 63-604, the 
Petitioner has proven by a preponderance of the evidence that it is entitled to the agricultural 
exemption. 
Respectfully submitted this 6th day of May, 2011. 
SUSAN R. WILSON, Attorney for Petitioner 
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I hereby certify that on the 6th day of May, 2011, I caused a true and correct copy of the 
foregoing PETITIONER'S RESPONSE TO RESPONDENT'S MEMORANDUM 
REPLY TO SUPPLEMENTAL BRIEF IN SUPPORT OF PETITIONER'S 
FOR SUMMARY JUDGMENT to be served as indicated upon the following in the manner set 
forth below. 
IDAHO BOARD OF TAX APPEALS 
Clerk to the Board 
3380 Americana Terrace Ste 110 
Boise, ID 83706 
LATAH COUNTY ASSESSOR 
P.O. Box 8068 
Moscow, ID 83843 
LATAH COUNTY PROSECUTOR 
P.O. Box 8068 
Moscow, ID 83843 
LATAH COUNTY AUDITOR 
P.O. Box 8068 
Moscow, ID 83843 
[X] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 208.334.4060 
[ ] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
SUSQR::01~=W 
By:_----'~=---__ ~ _________ _ 
Susan R. Wilson, Attorney for Petitioner 
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SUSAN R. WILSON 
ATTORNEY AT LAW, PLLC 
208 S. Main St. Ste 2 
Moscow, ID 83843 
Telephone: (208) 882-8060 
Fax: (866) 221-9397 
Email: sw2@moscow.com 
ISBNo.7374 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
THOMPSON DEVELOPMENT, LLC 
an Idaho limited liability company, ) ) 
Petitioner, 
v. 
IDAHO BOARD OF TAX APPEALS, 
et al. 
Respondent 
IN THE MATTER OF THE APPEAL 
OF DENIAL OF AGRICULTURAL 
EXEMPTION FOR TAX YEARS 
2009 and 2010 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV 2010 - 00890 
AFFIDAVIT OF 
LARRY GERMER 
I, LARRY GERMER, being fIrst deposed, hereby states the following: 
1. That I am the President/Owner of Germer Construction, Inc., an Idaho corporation with a 
business address of 140 E. Palouse River Dr, Moscow, Idaho 83843. 
2. That I have over 30 years of experience as a general contractor, particularly in earthwork, 
grading, and excavating. 
3. My company, Germer Construction, Inc., provides services in earthwork, grading, 
excavating, and construction of public improvements. 
4. GeImer Construction, Inc. was hired by Thompson Development, LLC as the general 
contractor for Indian Hills VI Addition. 
5. I was personally involved with all construction aspects oflndian Hills VI Addition Phase 
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I development, including particularly the excavation, grading and earthwork. 
6. I worked directly with Jack Hammond with HEDCO, Inc., who provided me with the 
approved grading and construction plans for Phase 1. 
7. Pursuant to the plans provided to me by Mr. Hammond, I removed topsoil from a portion 
of Lots 2, 3, and 4 of Block 2 to accommodate cut slopes on the westerly side of Alturas 
Drive from approximately street station 1+50 to station 3 +25. 
8. Pursuant to the plans provided to me by Mr. Hammond, I removed topsoil from a portion 
of Lots 2, 3, and 4 of Block 5 to accommodate cut slopes on the southerly side of Alturas 
Drive from approximately street station 10+50 to station 12 +25. 
9. Topsoil was removed from the street cross sections on all streets so that the sub grade 
soils were of adequate bearing capacity to construct the required City of Moscow base 
and pavement cross section. 
10. On Lots 2,5,6, and 17 of Block 3, the topsoil was temporarily removed while light 
grading was done to enhance the lots and then replaced. 
11. Topsoil was not removed from any other lots in the subdivision. 
DATED this q~ day of May, 2011. 
SUBSCRlBED AND SWORN to before me this day of May, 2011. 
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My commission expires: 4 ~Oll" ;;..6/£ 
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John R. Stegner 
District Judge 
Date: May 9, 2011 
THOMPSON 
an Idaho limited liability company, 
Petitioner, 
vs. 
) 
) 
) 
) 
) 
) 
) 
IDAHO BOARD OF TAX APPEALS, ) 
) 
Respondent. ) 
-------------------------------------------------------- ) 
IN THE MATTER OF THE APPEAL ) 
OF DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2009 ) 
---------------------------) 
THOMPSON DEVELOPMENT, LLC, ) 
an Idaho limited liability company, ) 
Petitioner, 
vs. 
LATAH COUNTY BOARD OF 
EQUALIZATION, 
) 
) 
) 
) 
) 
) 
) 
) 
Respondent. ) 
--------------------------------------------------------) 
IN THE MATTER OF THE APPEAL ) 
OF DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2010 ) 
Sheryl L. Engler 
Court Reporter 
Recording: Z: 3/2011-05-09 
Time: 10:03 A.M. 
Case No. 
Case No. CV-2010-891 
APPEARANCES: 
Petitioner represented by counsel, 
Susan R. Wilson, Moscow, ID 
Respondent represented by counsel, 
Adrienne Willems, Deputy Prosecutor 
Subject of Proceedings: PETITIONER'S MOTION FOR SUMMARY JUDGMENT 
This being the time fixed pursuant to order of the Court for hearing of the 
petitioner's Motion for Summary Judgment in this case, Court noted the presence of 
counsel. 
Terry Odenborg 
Deputy Clerk 
('1()TTR'l' MTNTT'l'RS - 1 
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that Ms. Wilson had raised a new issue, due process, . 
Willems is seeking leave to respond. 
to respond. response to inquiry from 
the State is prepared to argue motions' 
submit the State's response to the due process issue in writing. 
Susan Wilson argued in support of the petitioner's motion for summary judgment. 
Ms. Willems argued opposition to the petitioner's motion for summary judgment. Ms. 
Wilson argued rebuttal. No surrebuttal argument. response to 
Court, Ms. Willems stated that she does not believe due process 
does not wish to anything further in writing. 
Court considered matter as having been fully submitted, InIOrrlllIJlg 
would render its decision writing. 
Court recessed at 10:16 A.M. 
Terry Odenborg 
Deputy Clerk 
COURT MINUTES - 2 
APPROVED BY: 
JOHN R. STEGNER 
DISTRICT JUDGE 
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INTRODUCTION 
This is an appeal from a decision of the Idaho State Board of Tax Appeals 
("BTA") regarding a 2009 property tax assessment (CV-2010-890) and a decision of 
the Latah County Board of Equalization ("BOE") regarding a 2010 property tax 
assessment (CV-2010-891) of the same real property. Both of the decisions appealed 
from denied Thompson Development, LLC, ("Thompson Development") an 
agricultural exemption for property tax purposes for certain parcels of its real 
property in the city of Moscow. The cases were consolidated. The BTA, BOE, and 
Thompson Development have all moved for summary judgment. 
This Court originally heard oral arguments on February 14, 2011. Susan R. 
Wilson argued on behalf of Thompson Development; Adrienne K. Willems, deputy 
prosecutor for Latah County, argued on behalf of the BTA and the BOE. On March 
18,2011, this Court held a hearing in which it identified several questions that had 
arisen. Counsel for each party submitted briefs and this Court heard additional 
oral argument on May 9, 2011. 
BACKGROUND 
Thompson Development owns roughly fifteen acres of property described as 
the Indian Hills VI Addition ("Indian Hills") which is located in the City of Moscow, 
Latah County, Idaho. Thompson Farms (an entity that is separate from Thompson 
Development) has historically farmed the Indian Hills property.l In the fall of 2007, 
however, Thompson Development did not seed or fertilize the area of the Indian 
1 The relationship between Thompson Farms and Thompson Development is not clear. 
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Hills property later designated as Phase 1. In early 2008, Indian Hills was platted 
and divided into Phases 1, 2, and 3. The 4.91 acres of Phase 1 at issue here were 
rezoned from Farm Ranch to Medium Density Residential and Multiple Family 
Residential. 
In the summer of 2008, Thompson Development "hired a contractor to install 
infrastructure improvements in Phase 1." (Aff. of Theodore C. Thompson dated 
December 21, 2010, at 2.) According to Theodore C. Thompson and Jack S. 
Hammond, topsoil was removed from portions of Block 2, lots 2, 3, and 4, as well as 
Block 5, lots 2, 3, and 4, and temporarily removed (but later replaced) from Block 3, 
lots 2, 5, 6, and 17. Several affidavits submitted by the BTA and the BOE confirm 
this, indicate that topsoil may have been removed from even more lots, and show 
that heavy equipment was used to compact the soil on the Phase 1 addition. (Aff. of 
Lynn McCollough; Aff. of Maureen Taylor Regan; Aff. of Abelardo Rodriguez; Aff. of 
Donald Regan; Aff. of Krista Curnes.) The improvements included a street and 
sidewalks, as well as the installation of underground utilities. 
In the fall of 2008, Theodore C. Thompson "specifically requested that the 
contractor leave the ground in a condition sufficient for [Theodore C. Thompson] to 
prepare the ground for spring planting in 2009." (Aff. of Theodore C. Thompson 
dated December 21, 2010, at 2.) Also that fall, Thompson Farms chisel plowed the 
Indian Hills property "pursuant to customary farming practices." (Aff. of Brent 
Feldman at 1-2.) Then, in the spring of 2009, Thompson Farms planted spring 
wheat on the Indian Hills property. Thompson Farms harvested a spring wheat 
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crop on the Indian Hills property in August of 2009. In the fall of 2009, stubble was 
left standing for erosion control and, in the spring of 2010, five acres of the Indian 
Hills property (including the 4.91 acres in Phase 1 at issue here) were seeded for 
grass-hay production and later clipped for weed control and plant developm~nt, as 
is usual the first year of grass seeding. 
Thompson Development applied for an agricultural property tax exemption 
on all of the Indian Hills property for tax years 2009 and 2010. While Phases 2 and 
3, as well as a portion of Phase 1, were granted an agricultural exemption, the 
assessor denied an exemption to 4.91 acres of Phase 1 (which are located on either 
side of the newly-paved street). Thompson Development appealed the assessor's 
2009 decision to the EOE and then the ETA. It appealed the assessor's 2010 
decision to the BOE. After both the EOE and the BTA upheld the assessor's 
decisions, Thompson Development petitioned this Court for judicial review. 
LEGAL STANDARD 
1) Standard of Proof and Burden to be Applied. 
Counsel for both sides now agree that the standard of proof is a 
preponderance of the evidence. Thompson Development bears the burden of 
showing an entitlement to the exemption sought. The respondents, however, argue 
that Thompson Development must show that it "is clearly entitled to the exemption, 
by a preponderance of the evidence." (Mem. In Reply to Supplemental Br. in Supp. 
of Pet'r's Mot. for Summ. J. at 5.) The respondents' position confuses the new 
standard with the old standard. Idaho Code §§ 63-511 and 63~3812 currently state 
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that the party seeking relief (from either the BOE or the BTA) has the burden of 
showing, by a preponderance of the evidence, that the Board's decision was 
erroneous in order to succeed on appeal. Idaho Code §§ 63-511 and 63-3812 were 
amended to reflect this change in 2003. The change: 
Identifies the standard to be applied and the burden of proof in appeals of 
property tax assessments to the County Board of Equalization, the Board of 
Tax Appeals or the district court. This legislation changes the legal standard 
from one that requires proof that an assessment is manifestly excessive, 
arbitrary and capricious, or fraudulent and oppressive, to one that requires 
simply that the assessment is erroneous. It changes the burden of proof to 
satisfy that standard from a "clear and convincing" burden to the normal 
"preponderance of the evidence" standard applicable to most civil cases. 
H.R. 302, 57th Leg., 1st Reg. Sess. (Idaho 2003) (enacted). Here, therefore, 
Thompson Development has the burden of showing, by a preponderance of the 
evidence, that the BOE and the BTA's decisions were erroneous in order to succeed 
on appeaL It does not have to show clear entitlement to an exemption. 
2) Trial de novo. 
The scope of the review in an appeal from both the BOE or the BTA is as 
follows: 
Appeals may be based upon any issue presented by the appellant to the board 
of tax appe'aZs and shall be heard and determined by the court without a jury 
in a trial de novo on the issues in the same manner as though it were an 
original proceeding in that court. 
I.C. § 63-3812(c) (italics added); accord I.C. § 63-511(2). According to Canyon 
County Bd. of Equaliza~ion v. Amalgamated Sugar Co., LLC, 143 Idaho 58, 61,137 
P.3d 445,448 (2006), the Idaho Supreme Court has interpreted this to mean that 
"the issues before the district court are those raised below." In addition, that Court 
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explained that a trial de novo "means a trying of the matter anew - the same as if it 
had never been heard before." Id. (internal quotations omitted). Thus, in such a 
case new or different evidence is allowed to come in; however, new or different issues 
are precluded. Here, therefore, Thompson Development is entitled to a trial de novo 
upon the issues presented below. 
3) Summary Judgment. 
A trial court shall render summary judgment when there "is no genuine issue 
as to any material fact" and "the moving party is entitled to a judgment as a matter 
of law" after an examination of the "pleadings, depositions, and admissions on file, 
together with the affidavits." LR.C.P. Rule 56(c). In determining whether 
summary judgment should be granted, all facts and reasonable inferences must be 
construed in favor of the non-moving party. Friel v. Boise City Housing Authority, 
126 Idaho 484,485,887 P.2d 29,30 (1994). "The burden is on the moving party to 
prove an absence of genuine issues of material fact:" Stoddart v. Pocatello School 
Dist. # 25, 149 Idaho 679, 683, 239 P.3d 784, 788 (2010). 
Although the burden of proving the absence of a material fact rests at all 
times upon the moving party, the non-moving party may riot rely on "mere 
speculation ... [or] a mere scintilla of evidence" to "create a genuine issue of fact." 
Utter v. Gibbins, 137 Idaho 361, 364, 48 P.3d 1250, 1253 (2002). An affidavit that 
provides a mere scintilla of evidence or otherwise creates only slight factual issues 
will not defeat summary judgment. Tuttle v. Sudenga Industries, Inc., 125 Idaho 
145, 149,868 P.2d 473, 477 (1994). Even if disputed facts exist, summary judgment 
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is nonetheless appropriate when a directed verdict would be warranted or when 
reasonable persons would not reach a different conclusion from the record 
presented. First Security Bank of Idaho, N.A., v. Absco Warehouse, Inc., 104 Idaho 
853, 856-57, 664 P.2d 281, 284-85 (1983). 
('The fact that the parties have filed cross-motions for summary judgment 
does not change the applicable standard of review, and this Court must evaluate 
each party's motion on its own merits." Farm Bureau Ins. Co. of Idaho v. Kinsey, 
234 P.3d 739,742 (2010). In addition, "[t]he fact that both parties file motions for 
summary judgment does not necessarily mean that there are no genuine issues of 
material fact." Banner Life Ins. Co. v. Mark Wallace Dixson Irrevocable Trust, 
Idaho 117,123,206 P.3d 481,487 (2009) (citation omitted). 
The fact that each side contends that there is no genuine issue of material 
fact may be telling. According to Roeder Holdings, L.L. C., v. Board of Equalization 
of Ada County, 136 Idaho 809, 812, 41 P.3d 237, 240 (2001), abrogated by Ada 
County Bd. Of Equalization v. Highlands, Inc., 141 Idaho 202, 108 P.3d 349 (2005): 
Where opposing parties both move for summary judgment based on the same 
evidentiary facts and on the same theories and issues, the parties effectively 
stipulate that there is no genuine issue of material fact. 
(Italics added.) In Pinehaven Planning Bd. v. Brooks, 138 Idaho 826, 829, 70 P.3d 
664, 667 (2003) both parties filed motions for summary judgment "on substantially 
the same issues, facts and theories." There, where the interpretation of a covenant 
was at issue, the court stated that "the district court was free to draw the most 
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probable inferences in construing the Covenant ... " and grant summary judgment 
despite possibly conflicting inferences. Id. 
In this case, each side has filed opposing motions for summary judgment. 
The motions are based on the same theories and issues. The only factual dispute is 
whether topsoil was removed from more lots than Thompson Development concedes. 
Such a slight factual dispute will not defeat a motion for summary judgment where 
it is otherwise proper. 
ANALYSIS 
Zoning. 
Respondents argue that agricultural use of the 4.91 acres at issue here 
violates the Moscow City Zoning Code. According to the Moscow City Zoning Code: 
Where at the time of passage of this Zoning Code, or of an amendment 
thereto, lawful use of land exists which would not be permitted by the 
regulations imposed by this Zoning Code or an amendment, and where such 
use involves no individual structure with a replacement cost exceeding Two 
Thousand Dollars ($2,000), such use may be continued as long as it remains 
otherwise lawful, provided: 
3. If any such nonconforming use of land ceases for any reason for a 
period of more than thirty (30) days, any subsequent use of such land 
shall conform to the regulations specified by this Zoning Code for the 
zoning district in which such land is located .... 
Moscow, Idaho, Zoning Code ch. 1, title 4, §1-S.C. (2011). Thompson Development 
argues that this Court should defer to the opinion of Mr. Belknap, the City of 
Moscow's Community Development Director and acting Zoning Administrator, as he 
expressed it in a letter to a concerned resident. In his letter, Mr. Belknap stated 
that "the agricultural use occurring within the Indian Hills Sixth Addition is a legal 
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non-conforming use of the subject property and not in violation of the City's Zoning 
Code." (Letter from Bill Belknap, Zoning Administrator, City of Moscow, Idaho, to 
Ms. Lynn McCollough, a concerned resident (August 14, 2009.» 
Thompson Development cites two cases in support of its position. In 
Chisholm u. Twin Falls County, 139 Idaho 131, 133-134, 75 P.3d 185, 187-
188 (2003) the Court stated: 
There is a strong presumption favoring the validity of the actions of zoning 
boards, which includes the application and interpretation of their own zoning 
ordinances. The Court defers to the Board's interpretation and application of 
its zoning ordinance, unless such interpretation or application is capricious, 
arbitrary or discriminatory. 
In Terrazas u. Blaine County ex rel. Bd. of Com'rs, 147 Idaho 193, 197,207 P.3d 169, 
173 (2009) the Court stated: 
This Court does not substitute its judgment for that of the agency as to the 
weight of the evidence on questions of fact. Rather, this Court defers to the 
agency's findings of fact unless they are clearly erroneous. "In other words, 
the agency's factual determinations are binding on the reviewing court, even 
where there is conflicting evidence before the agency, so long as the 
determinations are supported by substantial competent evidence in the 
record." Although interpretation of an ordinance is a question of law over 
which this Court exercises free review, "there is a strong presumption of 
favoring the validity of the actions of zoning boards, which includes the 
application and interpretation of their own zoning ordinances." 
(Internal citations omitted.) As Thompson Development recognizes, however, Mr. 
Belknap is not the Board - he is an Administrator. Also of note - neither of the 
cases cited involved a trial de novo. This Court's task is to take a fresh look at the 
facts and apply the law to those facts based upon its own legal reasoning. 
The facts before this Court show that the Phase 1 property was not fertilized 
or seeded in the fall of 2007. In February of 2008, the lots comprising the 4.91 acres 
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at issue here were rezoned from Farm Ranch to Medium Density Residential and 
Multiple Family Residential. In the summer of 2008 the topsoil was removed from 
some of the lots, streets, utilities, and sidewalks were installed, and the soil was 
compacted with heavy equipment.2 Those areas that were not consumed by streets 
and sidewalks were tilled in the fall of 2008 and once again planted in the spring of 
2009. 
Thompson Development's contention that this is somehow normal for 
agricultural land and that it was simply lying "fallow" during this time is 
inconsistent with the common understanding of the word "fallow." A farmer does 
not pave streets and sidewalks, and install utilities, in the ordinary course of letting 
land lie fallow. The facts here show that the land at issue was not allowed to lie 
inaCtive throughout the time in question. Rather, the land was dug up, some topsoil 
was removed, streets, utilities and sidewalks were installed, and the land was 
compacted. These activities cannot arguably help the land recover its natural 
fertility and any assertion that such activities constitute a normal farming practice 
is without merit. Thus, this Court finds that the nonconforming agricultural use of 
the 4.91 acres at issue here ceased for more than thirty days and, under the clearly 
stated language of the Moscow City Zoning Code, its use must have from that time 
on conformed to the regulations of the Moscow City Zoning Code as it applies to 
residential property. Agricultural use of the property after that time constituted a . 
2 While the streets are excluded from the 4.91 acres, they were paved to enable Thompson Development 
to sell the parcels for residential development. 
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violation of the Moscow City Zoning Code and the Latah County tax assessor 
properly denied an agricultural exemption to the 4.91 acres at issue here. 
Right to Farm Act. 
Thompson Development argues that "the zoning designations of the subject 
property are irrelevant because Idaho Code specifically prohibits local zoning 
ordinances from preventing or closing agricultural operations." (Pet'r's 
Supplemental Br. in Supp. ofPet'r's Mot. for Summ. J. at 2-3.) Thompson 
Development points to I.C. § 22-4501 which states: 
The legislature finds that agricultural activities conducted on farmland in 
urbanizing areas are often subjected to nuisance lawsuits, and that such 
suits encourage and even force the premature removal of the lands from 
agricultural uses, and in some cases prohibit investments in agricultural 
improvements. It is the intent of the legislature to reduce the loss to the state 
of its agricultural resources by limiting the circumstances under which 
agricultural operations may be deemed to be a nuisance. The legislature also 
finds that the right to farm is a natural right and is recognized as a 
permitted use throughout the state of Idaho. 
In addition, I.C. § 22-4504 states: 
No city, county, taxing distriCt or other political subdivision of this state shall 
adopt any ordinance or resolution that declares any agricultural operation 
operated in accordance with generally recognized agricultural practices to be 
a nuisance nor shall any zoning ordinance that forces the closure of any such 
agricultural operation be adopted. Zoning and nuisance ordinances shall not 
apply to agricultural operations that were established outside the corporate 
limits of a municipality and then were incorporated into the municipality by 
annexation. The county planning and zoning authority may adopt a nuisance 
waiver procedure to be recorded with the county recorder or appropriate 
county recording authority pursuant to residential divisions of property. 
The respondents argue that the "purpose of the right to farm act is to protect 
existing farms from nuisance suits." (Mem. in Reply to Supplemental Br. in Supp. 
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of Pet'r's Mot. for Summ. J. at 2.) The respondents' argument is supported by the 
clear language of the Idaho Code. 
The Moscow City Zoning Code does not declare agricultural use a nuisance or 
force the closure of an existing agricultural operation. Rather, it states: 
It is the inte;nt of this Zoning Code to permit these nonconformities to 
continue until they are removed, destroyed or lost by time, but not to 
encourage their survival. 
Moscow, Idaho, Zoning Code ch. 1, title 4, § 108.A. (2011). The Moscow City Zoning 
Code specifically allows nonconforming uses (like farming) to continue in zones 
which otherwise prohibit it until such time as they cease for more than thirty days. 
See Moscow, Idaho, Zoning Code ch. 1, title 4, §1-8.C. (2011). It prohibits owners 
from establishing a new agricultural operation in such areas. Here, Thompson 
Development chose to cease agricultural operations on the 4.91 acres throughout 
the summer of 2008. As noted above, its own actions prohibited it from starting 
agricultural use anew. Thus, the Moscow City Zoning Code does not violate the 
Right to Farm Act. 
Land Use Planning Act . 
. Thompson cites LC. §§ 67-6502, 67-6503, and 67-6529 for the proposition that 
the city may not "adopt an ordinance or resolution which 'deprives any owner of full 
and complete use of agricultural land for production of any agricultural product.'" 
(Supplemental Br. In Supp. ofPet'r's Mot. For Summ. J. at 4.) Idaho Code § 67-
6529 specifically relates to the "Siting of Certain Animal Operations ahd Facilities." 
It states: 
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No power granted hereby shall be construed to empower a board of county 
commissioners to enact any ordinance or resolution which deprives any 
owner of full and complete use of agricultural land for production of any 
agricultural product. Agricultural land shall be defined by local ordinance or 
resolution. 
This provision clearly applies only to agricultural land, as defined by local 
ordinance. As discussed above, application of the Moscow City Zoning Code shows 
that the Phase 1 property at issue is to be used for residential purposes only. 
Thompson Development lost its right to use the land otherwise when it failed to use 
it for agricultural purposes for more than thirty days. Thus, I.C. §§ 67-6502, 67-
6503, and 67 -6529 do not apply to the land at issue here. 
Due Process. 
Thompson Development also argues that the non-conforming use provision of 
the Moscow City Zoning Code violates Thompson Development's due process rights. 
It cites Eddins v. City of Lewiston, 150 Idaho 30, 244 P.3d 174 (2010) in support. 
There, the court stated: 
Due process protects the fundamental or primary use of the property prior to 
the enactment of a ilew zoning ordinance; therefore, a nonconforming use is 
not impermissibly enlarged or expanded until there has been some change in 
the fundamental or primary use of the property. 
Id. at _, 244 P.3d at 178. Due process "protects the owner from abrupt 
termination of what had been a lawful condition or activity on the property." Id. 
But the "protection does not extend beyond this purpose." Id. 
Here, as noted above, Thompson Development itself terminated its 
agricultural activities on the 4.91 acres at issue. Its actions constituted a 
fundamental change in use. The Moscow City Zoning Code did not abruptly 
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terminate a lawful activity but simply recognized that, after thirty days of non-
agricultural activity, Thompson Development changed its use of the land to conform 
with the zoning classification it itself requested - residential. 
CONCLUSION 
For the reasons set forth above, this Court finds that the Latah County tax 
assessor properly denied Thompson Development an agricultural exemption for 4.91 
acres of its Indian Hills property in both 2009 and 2010. Accordingly, summary 
judgment for both the BTA and the BOE is appropriate. 
IT IS ORDERED that the Idaho Board of Tax Appeals' motion for summary 
judgment is GRANTED. 
IT IS FURTHER ORDERED that the Latah County Board of Equalization's 
motion for summary judgment is GRANTED. 
IT IS FURTHER ORDERED that Thompson Development's motion for 
summary judgment is DENIED. 
Dated this __ day of June 2011. 
District Judge 
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TO: THE ABOVE NAMED RESPONDENTS, IDAHO BOARD OF TAX APPEALS AND 
LATAH COUNTY BOARD OF EQUALIZATION, AND THE PARTIES' ATTORNEYS: 
ATTORNEY GENERAL TO THE STATE OF IDAHO, PO BOX 83720, BOISE, ID 83720-
0010; LATAH COUNTY PROSECUTOR'S OFFICE, ADRIENNE K. WILLEMS, P.O. BOX 
8068 MOSCOW, ID 83843 AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant appeals against the above named Respondents to the Idaho 
Supreme Court from the Order Granting Summary Judgment to the Idaho Board of Tax Appeals 
and the Latah County Board of Equalization, entered in the above entitled proceeding on the 1 st 
day of July, 2011, and the Judgment entered in the above entitled proceeding on the 28th day of 
July, Honorable Judge John R. Stegner presiding. 
2. The Appellant has a right to appeal to the Idaho Supreme Court, and the judgment 
described in paragraph 1 above is an appealable judgment under and pursuant to Rule 11 LA.R. 
3. The issue on appeal asserted by Appellant is that the District Court erred when it granted 
summary judgment to the Respondent, whereby upholding the Respondent's denial of an 
agricultural exemption for Appellant's farm land. Appellant asserts that Appellant is entitled to 
the agricultural exemption for its farm land under Idaho Code 63-604 and that the zoning of the 
farm land did not prohibit agricultural use; or in the alternative, any zoning ordinance that does 
effectively prohibit agricultural use of the property is a violation of Appellant's due process 
rights. Appellant reserves the right to assert other issues on appeaL 
4. No order has been entered sealing all or any portion of the record. 
5. A copy of the reporter's standard transcript of the summary judgment hearings held on 
February 14,2011, March 18,2011, and May 9, 2011 has been requested and an estimate of the 
fee for preparing the transcripts has been paid. Appellant's copy of said transcript shall be 
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provided in electronic format. 
6. The Appellant requests the following documents to be included in the clerk's record in 
addition to those automatically included under Rule 28, I. A. R. e.g.: all pre-hearing and post-
hearing briefs filed in support of and in opposition to all parties' motions for summary judgment. 
7. Civil Cases Only. The appellate requests the following documents, charts, or pictures 
offered or admitted as exhibits to be copied and sent to the Supreme Court: All exhibits 
submitted in this case. 
8. I certify: 
(a) That a copy of this notice of appeal has been served on each reporter of whom a 
transcript has been requested as named below at the address set out below: 
Sheryl L. Engler, Latah County District Court, PO Box 8068, Moscow, ID 83843. 
(b) That the clerk of the district court has been paid the estimated fee for preparation of the 
reporter's transcript. 
(c) That the estimated fee for preparation of the clerk's record has been paid. 
(d) That the appellate filing fee has been paid. 
(e) That service has been made upon all parties required to be served pursuant to Rule 20 
and the Attorney General for the State ofIdaho pursuant to Section 67-1401(1) Idaho Code. 
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DATED THIS 2nd day of September, 201 L 
SUSAN R. WILSON 
ATTORNEY AT LAW, PLLC 
~"-b(l;nV. \~ 
an R. Wilson, Attorney for Appellant 
I hereby certify that on the 2nd day of September, 2011, I caused a true and correct copy of the foregoing 
NOTICE OF APPEAL to be served as indicated upon the following in the manner set forth below. 
IDAHO BOARD OF TAX APPEALS 
Clerk to the Board 
3380 Americana Terrace Ste 110 
Boise, ID 83706 
ATTORNEY GENERAL 
STATE OF IDAHO 
700 W. Jefferson Suite 210 
P.O. Box 83720 
Boise, ID 83720-0010 
LATAH COUNTY ASSESSOR 
P.O. Box 8068 
Moscow, ID 83843 
LATAH COUNTY PROSECUTOR 
P.O. Box 8068 
Moscow, ID 83843 
LATAH COUNTY AUDITOR 
P.O. Box 8068 
Moscow, ID 83843 
SHERYL L. ENGLER 
Court Reporter 
Latah County Courthouse 
P.O. Box 8068 
Moscow, ID 83843 
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[X] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 208.334.4060 
[ ] Hand Delivery 
[X] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[ ] Hand Delivery 
[ U.S. Mail 
[ Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
[ ] U.S. Mail 
[ ] Overnight Mail 
[ ] Fax: 
[X] Hand Delivery 
SUSANR. WILSON,ATTORNEY AT LAW 
By:.~~~~~~~~~~~~~ __ 
R. Wilson, Attorney for Appellant 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
IN THE MA TIER OF THE APPEAL ) 
OF THE DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2009 ) 
(2010-0890) AND 2010 (2010-891) ) 
THOMPSON DEVELOPMENT, LLC, an 
Idaho limited liability company, 
Petitioner-Appellant, 
vs. 
IDAHO BOARD OF TAX APPEALS and 
LATAH COUNTY BOARD OF 
EQUALIZATION, 
Respondents. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Supreme Court Case No. 39265 
Latah County Docket No. 2010-890 
(2010-891) 
CLERK'S CERTIFICATE 
RE: EXHIBITS 
I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial 
District of the State of Idaho, in and for the County of Latah, do hereby certify that the 
following exhibits: 
PETITIONER'S EXHIBITS: 
#1 Appeal of Property Assessment by Appellant (30 parcels total) 
#2 Appointment Notification Letter from BOCC Office Dated July 1, 2010 
#3 Hearing Reschedule Notification Letter from BOCC Office Dated July 6, 2010 
#4 Additional Inf?rmation by Appellant 
AND FURTHER that the Transcript of the Appeal of Property Assessment 
held on July 12, 2010, Transcript of Cross Motions for Summary Judgment held on 
February 14, 2011, Questions That Have Arisen held on March 18, 2011, and Petitioner's 
Motion for Summary Judgment held on May 9, 2011, will be lodged with the Clerk of 
the Supreme Court in accordance with the Appellate Rules. 
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IN WITNESS WHEREOF, I have hereunt set my hand and affixed the seal of 
said Court at Moscow, Idaho this Lf~day of 2011. 
Susan R. Petersen, Clerk of the 
District Court, Latah County, ID 
Deputy Clerk 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
IN THE MA TIER OF THE APPEAL ) 
OF THE DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2009 ) 
(2010-0890) AND 2010 (2010-891) ) 
THOMPSON DEVELOPMENT, LLC, an 
Idaho limited liability company, 
Petitioner-Appellant, 
vs. 
IDAHO BOARD OF TAX APPEALS and 
LATAH COUNTY BOARD OF 
EQUALIZATION, 
Respondents. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Supreme Court Case No. 39265 
Latah County Docket No. 2010-890 
(2010-891) 
CLERK'S CERTIFICATE 
I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial 
District of the State of Idaho, in and for the County of Latah, do hereby certify that the 
above and foregoing transcript in the above entitled cause was compiled and bound 
under my direction as, and is a true, full, complete and correct transcript of the pleadings 
and documents as are automatically required under Rule 28 of the Idaho Appellate Rules. 
I do further certify that all exhibits, offered or admitted in the above entitled cause 
will be duly lodged with the Clerk of the Supreme Court along with the court reporter's 
transcript and the clerk's record, as required by Rule 31 of the Idaho Appellate Rules. 
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
said Court at Moscow, Idaho this 
CLERK'S CERTIFICATE - 2 
of November 2011. 
Susan R. Petersen, Clerk of the 
District Court, Latah County, ID 
Deputy Clerk 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
IN THE MATIER OF THE APPEAL ) 
OF THE DENIAL OF AGRICULTURAL ) 
EXEMPTION FOR TAX YEAR 2009 ) 
(2010-0890) AND 2010 (2010-891) ) 
THOMPSON DEVELOPMENT, LLC, an 
Idaho limited liability company, 
Petitioner -Appellant, 
vs. 
IDAHO BOARD OF TAX APPEALS and 
LATAH COUNTY BOARD OF 
EQU ALIZATION, 
Respondents. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Supreme Court Case No. 39265 
Latah County Docket No. 2010-890 
(2010-891) 
CERTIFICATE OF SERVICE 
I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial District of 
the State of Idaho, in and for the County of Latah, do hereby certify that I have mailed one copy of 
the Clerk's Record to each of the attorneys of record in this cause as follows: 
SUSAN R. WILSON 
A TIORNEY AT LAW, PLLC 
208 WEST MAIN STREET SUITE 2 
MOSCOW, ID 83843 
LAWRENCEG. WASDEN 
ATTORNEY GENERAL 
PO BOX 83720 
BOISE,ID 83720-0010 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court at 
Moscow, Idaho this l\~\iay of November 2011. 
CERTIFICATE OF SERVICE 
Susan R. Petersen, Clerk of the 
District Court, Latah County, ID 
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